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How to use these notes
•
•

•
•
•

•
•

Too much detail?: Read the summary first, to get the essence of what this is all about - rather than getting lost
in the details in the body of these notes and appendices.
Research: These notes are not in a narrative style because it is not intended for the general public. This is for
serious researchers. There are standardized headings and dot-points which are a framework into which new
details can be placed.
Repetitions: This collection of notes covers the same ground in several ways in order to compare the details from
different sources and to present different points of view. Your patience would be useful.
Searching: You can search this PDF document using Control/F, and then relevant key word.
Our other docs: This is one of a series of research notes which are interconnected. These can be found in the
Small Print directory on the left of the homepage. The notes that are most relevant are:G55 – ‘Donald's life around Adelaide - 1837 to 1842’
G70 – ‘Donald’s life around Strathalbyn – 1842 to 1855’
Authors: These notes were compiled by Don Gordon, in collaboration with Lorna McLean. Don and Lorna are
Donald’s and Christina’s GGG-grandchildren.
Feedback: This is a draft. Your corrections and comments will be welcomed - via ‘Contact us’ on the homepage.
..ooOOoo..

Summary
Purpose and highlights
Donald McLean was born in 1779 in Blaich in the Western Highlands of Scotland. In 1837, he migrated in the Navarino
to South Australia with his wife, Christina nee McPhee, and their 10 children. After a few years around Adelaide, the
family pioneered to Strathalbyn. Over the following decades, Donald and his children established themselves on many
farming properties in and around the Strathalbyn district.
On many occasions, Donald travelled from Strathalbyn to Adelaide with his farm produce. On today’s roads, this
journey is a one-hour drive but in the 1840s with a dray drawn by a team of eight bullocks negotiating the tracks up
and down the steep Adelaide Hills, this took more than a day, and necessitated camping over-night along the way.
In 1848, soon after beginning to return home with his man, James Halliwell, they paused at the Mountain Hut. The
inn-keeper was Robert Spearman who Donald had known for a few years. After a drink he and Halliwell continued
on their way for home.
They had gone just a couple of kilometres up the track where they were held up by three men brandishing pistols
with handkerchiefs masking their faces. One man stopped the bullocks and the other two climbed up onto the dray.
James tried to strike one of them with his wip. They pointed their pistols close to Donald’s head and shouted, ”Deliver
up all you have”. They forced Donald off the dray and kicked in the ribs. While one of them was taking Donald’s
money from his pocket, a wind blew the handkerchief aside from his face and Donald recognized Spearman. The
three men then disappeared into the scrub with Donald’s 76 pounds.
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Donald turned the bullock dray around and went back to the Mountain Hut. He saw Spearman there but did not
confront him with what had happened. Donald arranged to leave his bullocks there. He walked back to Adelaide and
laid charges against his robbers.
Spearman was arrested that night and within a month he was found guilty by a jury. (There can be some doubts
about his guilt.) He was sentenced to 15 years hard labour in Van Dieman’s Land. Spearman, still protesting his
innocence, pleaded for the death sentence rather than transportation, to no avail.
Spearman escaped after only a few weeks in Van Dieman’s Land and he got back to Adelaide. He was seen in Hindley
Street and the Mountain Hut where he was looking for something hidden close by. It is said that he went to California
where was a ferryman on San Francisco Bay and ended up bring lynched for murder in Sacramento.
..ooOOoo..

Court proceedings
•
•
•
•
•
•
•

•
•
•
•

The committal hearing was 3 days - on 19th, 23rd & 25th February 1848,
The actual trial by jury was on 15th March - a month after the committal.
Sentencing was on 21st March 1848.
The judge was xxxx Cooper.
The prosecution lawyer was xxx Smith.
Spearman’s lawyers were two of the colony’s leading advocates, James Hurtle Fisher and Richard Davies
Hanson.
The witnesses were Donald McLean (the ‘prosecutor’), James Holliwell (bullock driver), Robert Peak
(labourer). The police witnesses were Sergeant Major Henry Alford, Corporal James Hall, Police Constable
Isaac Dewson and Ct Dashwood. Those present at the Mountain Hut on that evening were David Hardy,
Gilbert James Elliott, Richard Counsell, Alex. Malcolm, Robert Peak and Matthew Violett. Others examined
included Charles Camoran, Alex Malcolm (Black Bull), Joseph Teakle (Bullock driver), Richard Hardiman and
Charles Samuel Pool (bank of Australasia).
In guiding the jury, Judge Cooper’s remarks gave more weight to the arguments of the defense than the
prosecution – but he was careful not to lead the jury inappropriately.
After his summing up, the judge had offered to the jury to adjourn the case overnight, but the jury declined
this.
The jury only took only a quarter of an hour to return a guilty verdict - it was midnight.
Sentencing - 15 years transportation to Van Dieman’s Land.
..ooOOoo..

The following years
•
•

•

•

Robert Spearman: He escaped from Van Dieman’s Land and ended up in California. See separate ‘Robert
Spearman’s story’ (appendix G)
Did Donald get his money back?
□
In the court at the end of the proceedings, Donald asked for the money found in Spearman’s inn,
which was said to be the proceeds of the robbery, but his Honor thought it best that the police hold
it “for the time being” because, his Honor “really could not tell to whom it belonged”.
□
His Honor said that Donald would need to apply separately for this.
□
If we start at what 76 pounds would have been worth (ie purchasing power in 1848) then compound
that value for 170 years, we would arrive at a very large amount still owed to the McLeans.
We do not know what Donald and his family thought of all this.
□
Certainly, the family would have often talked about how they lost so much money - and the
circumstances.
□
But did they ever reflect on the fate of Robert Spearman?
Donald died 7 years later.
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..ooOOoo..

Where do we go from here?
Literary possibilities
These research notes capture all the information from sources we have accessed – especially from newspaper reports
of the trial. There is a great deal of detail which is the raw material, a spring board, for some really interesting
undertakings – the creation of literary works.
•

•

•

•

Great stories: These are some great stories which are asking to be told – highway robbery – an intriguing
court case – a window into early colonial life (especially Donald) – and Spearman’s adventures. So in this
set of notes, we have told these stories from different points of view (I hope this doesn’t sound too
repetitive):-What are the best ways of telling these stories? - as a school essay, university assignment or
professional literature? Does anyone want to take up these opportunities?
Play:
□
What about a 'retrial'? Even without disputing the verdict of the jury, it would be great fun to
recreate the original trial as it is. The audience could be the ‘jury’.
□
Play-writer: Putting a script together would not be too much of a challenge because the newspapers
have already provided the dialogue - it virtually writes itself. There is a rough start (appendix J), but
it would be handy for this to be completed by someone with script writing skills. There must be
some play-writers among the McLeans somewhere.
□
Producer: & director: Are there any McLeans with the skills to arrange the performance?
□
Audience: Perhaps at a McLean reunion. We are not aware of any Spearman descendants, so, at
present, the McLean descendants are the only people who would have an interest in a reenactment.
Historical novel:
□
There are sure to be authors among our McLean descendants. We are looking for story-tellers who
are inspired to make something of the extensive material we have gathered?
□
A novel, or a novella, or TV mini-series or other literary creation could be based closely (or loosely)
on what we know. A start has been made (appendix H) for someone else to build on. There is no
shortage of rich plots – but the challenge is to portray the characters and interrelations in enticing
ways.
Other creativity:
□
This may take the form of a school essay, university assignment, poetry or art.

Further research or actions
•

•

•
•
•
•
•
•
•

Extras from his Honor’s notes: Black handerchief
 Didn’t see Teackle
Find a lawyer: We could get a lawyer to have a close look at the transcripts of court proceedings, witnesses
evidence, cross examinations, legal argument and the relative strengths of the cases for the prosecution
and the defense (appendix E). There must be some lawyers among the McLeans somewhere.
Find a scriptwriter, producer and/or director - for arranging the performance of the play
Find a story-teller - author
The State Library of South Australia has the judge’s notes – ask Lorna
Are there copies of the two letters to Judge Cooper? – The one pleading his case at the end of his trial, and
the other one, sarcastically thanking the Judge, which was sent from Sydney after he had escaped.
Is there an official account of Spearman’s escape?
State Library of South Australia - PRG 1122 – Richmond Collection, Series 2, Box 14, Spearman - Mountain
Hut Folder
Ask John Mathews for more details of the Spearman family tree.
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•

Attempt to contact Spearman descendants
..ooOOoo..

Appendices
•
•
•
•
•
•
•
•
•
•

Other summaries - from the BRB, Trevor McLean and Rounsevell
Context – people and places relevant to the robbery
Evidence – witnesses – and lawyer’s addresses
His Honor’s notes
Transcripts of the trial from newspaper reports
Was Spearman really guilty? – weighing up the evidence
Sources about Spearman – original documents
Spearman’s story – his adventures after the trial
‘Oh, how the wind blows’ – story - before & after the trial (but not the trial)
‘Deliver up all you have’ - play -re-enacting the trial (but not before & after)

Appendix A – p5
Appendix B - p7
Appendix C - p13
Appendix D - -p26
Appendix E – p35
Appendix F – p58
Appendix G – p65
Appendix H – p74
Appendix J – p80
Appendix K – p81

..ooOOoo..

Sources
•

These notes relied mainly on the newspaper reports and information from John Mathews.

•

Full details of all references are in our C30 – ‘Library – references and sources’ which has comments of the
relevance of each source and how these can be accessed.

•

John Mathews: ‘Their Name Liveth’, 1998
..ooOOoo..
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Appendix A
Other summaries
..ooOOoo..

Trevor McLean’s speech at the McLean reunion in 1988
“The other point to get into – is the question of the robbery. Now today – the Mountain Hut was pointed out to you
(and I don’t know how many of you are not aware of the significance of that, but I guess there are a few of you that
may not be aware), so I’ll read an account of it from the ‘McDonald’ book. On February 18 th 1848, on one of his
frequent trips to Adelaide to sell his produce, Donald was ‘held up’ on the return along the Great Eastern Road, and
robbed of 76 pounds! He and his workman, James Halliwell, were travelling in a bullock dray, and they pulled up for
a drink at the Mountain Hut – and Inn kept by Robert Spearman and his wife. They left the Inn about 9 pm and about
a mile towards home, they were held up by three masked men. As one of men removed the money from Donald’s
pocket, the wind blew his mask aside, revealing Spearman – the hotelier! The men vanished into the scrub, and
Donald and his companion returned to Adelaide to lay the charge of Highway Robbery. Spearman received a sentence
of transportation for 15 years (I think it was to Tasmania), and Donald applied or the court for the money found at
Spearman’s Hut, but it’s not known if he was reimbursed. So that’s the story of the robbery at the Mountain Hut.”
(speech notes p20 & 21)
..ooOOoo..

History of Donald and Christina McLean (BRB) in 1995
“The ‘South Australian’ newspaper of March 17th and 21st published accounts of an adventure of Donald and his
servant. Here is a shortened annotation - the full account taken from the original is at the end of Donald's history.
Donald frequently travelled to Adelaide in those days with produce for sale. The 45 minute journey of the present time
took many hours, sometimes two days for the 55 kilometres through the Adelaide Hills. On 18 th February 1848 when
returning home by bullock dray with his man James Halliwell, they stopped for a drink at the Mountain Hut kept by
Robert Spearman and his wife. They left at 9 pm. to continue to Strathalbyn. On the road a mile further on three
masked men armed with pistols held them up, demanding money and 75 pounds were extracted from Donald's
pockets. Just then a gust of wind blew aside the mask of one man, revealing the face of Robert Spearman. Donald
had known him for two years. He returned at once to Adelaide and laid a charge of highway robbery against the three.
The case was heard on 17th March 1848. The men were found guilty and Spearman was transported to Van Dieman's
Land for 15 years. Donald does not appear to have recovered his money” (BRB p16)

..ooOOoo..

‘Mountain Hut - Glen Osmond’
in Local Wiki - https://localwiki.org/adelaide-hills/Mountain_Hut_Inn_-_Glen_Osmond

William Anderson was the first publican and Robert Spearman took over from him.
“After Anderson’s departure from the inn, notorious publican, Robert Spearman would take the reins. Spearman
would go down in history as the pub’s most infamous host. In 1848, he was transported to Van Diemen’s Land for
highway robbery upon an unsuspecting customer, Strathalbyn bullocky. The Adelaide Express reported John
Rounsevell’s memories of the Mountain Hut Inn and the notorious publican on August 5 1899 - “It was kept by a
notorious character named Spearman, who cleverly robbed a farmer, but was as cleverly caught and convicted of the
crime. The farmer called at the hotel, and having, been served by Spearman continued his journey, up the hill by the
longer way round the Devil’s Elbow. Spearman followed his man, and taking the short cut, intercepted him and robbed
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him on the top road. He got back to the hotel as quickly as possible, and the farmer came back and reported the
robbery to the very man who had robbed him. The police suspected Spearman, and Harry Alford and another
constable watched the house. One night they overheard Mrs. Spearman tell her husband that she had the money
sewed in her stays. Next day a trap with four constables in plain clothes drove up to the hotel, and drinks were called
for. At an opportune time both Spearman, and his wife were arrested, and consented to go with the police. The lady,
however, expressed a desire to change her dress first. This of course was refused, and later on she learned why the
police liked her best as she was.”
Note that there are several inaccuracies in Rounsevell’s account.
..ooOOoo..
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Appendix B
Context
People & places relevant to the robbery
The colony
•
•
•
•
•
•

The highway robbery was just 12 years after the colony was first settled.
By that time, xx ships, with xx passengers had arrived at xxx per month.
Adelaide was taking shape with streets laid out, land taken up in the town and countryside, and some
substantial buildings had been established amongst many make-shift structures.
Strathalbyn began to be settled 8 years previously.
In Strathalbyn there were xxxx people and xxx substantial buildings.

1844 - Ships arrived in Adelaide - approx. 120
The first Colonial census recorded
17,366 people, (on February 26th 1844)
Immigration was 1,114 persons and emigration 436.
Estimates of at least 1,000 persons arriving
in the colony from New South Wales during the year

(B.5758) view of Hindley Street, Adelaide in
1844.
Image Courtesy of the State Library of South
Australia

•

•

•

1845 - Ships arrived in Adelaide - approx. 120
Immigration recorded was 2,336 persons and
emigration 449. Assisted migration resumed.
Population estimate 31 December - 21,759
1846 - Ships arrived in Adelaide - approx. 150
Immigration recorded was 4,458 persons and emigration 863.
Population at census, 26 February, was 22,390,
including 132 at Port Lincoln and 70 on Kangaroo Island.
1847 - Ships arrived in Adelaide - approx. 160
Immigration recorded was 5,645 persons and emigration 885
600 men from the Parish of St Just, Cornwall
arrived in Burra to work in the mines.
Population estimate 31 December - 31,153

1847
•

First winery in the Barossa Valley commenced operations.
St Peter's College established.
Livestock included 56,375 cattle and 784,811 sheep.
Road tolls at Glen Osmond ceased.
Population estimate 31 December - 31,153.
G85 - Highway robbery of Donald by Robert Spearman in 1848 - Page

7 of 93

Immigration recorded was 5,645 persons and emigration 885.
Adelaide rainfall 27.61" (701mm).
Hailstorm in Adelaide with hailstones ranging in size from marbles to pigeon's eggs - 19 July.
First building society in colony established - The Adelaide and Suburban Building Society - 10 February.
Public revenue £66,342, public expenditure £58,879.
Imports £410,825 and exports £350,348 of which wool £56,130 and minerals £174,017.

1848
•

Savings Bank of South Australia established.
First ferry over the River Murray - at Wellington.
Pulteney Street Church of England Grammar School
established.
St Peter's College established.
Governor of South Australia: Sir Henry E F Young - 02 August.
Population estimate 31 December - 38,666.
Immigration was 7,664 persons and emigration 1,042.
Public revenue £82,911, public expenditure £80,129.
Shipping (total inwards and outwards) 412 with total tonnage
90,956.
Imports £384,326 and exports £504,068 of which wool
£98,582 and minerals £320,624.
Adelaide rainfall 19.74" (501mm).
Area under cultivation 48,911 acres including 29,737 acres for wheat.

view of Hindley Street, Adelaide in
1849)
Image courtesy of the State Library of
South Australia

Places
Brief descriptions of the following – and their respective locations:• Achananda’s – see our E53 – ‘Donald’s home in Strathalbyn’
• The gaol
• The court rooms – were these the same for the committal hearing and the Supreme Court jury trial?
• Donald’s country section 50 - Hilton farm - 80 acres
• Donald’s town half acre - 57 Hindley St
• Archibald’s house & business in Hindley St
• Mountain Hut
• Toll gate
• Black Bull – 58 Hindley St started in 1837
• Flett & Linklater’s
• Disher & Milnes
• Chamberlain’s
• Bowen’s
• Ron Roy – 106 Halifax St – started in 1840
• Miner’s Alms – Glen Osmond or with Royal Oak at 208 Hindley St – started in 1838
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Donald McLean in 1848
•

•

•
•

Donald was 68 years old. He had been in South Australia for 10 years – including 7 years in Strathalbyn. He
was living at Auchanadas with his wife, Christina, aged 61 years old and there were 3 or 4 children still at
living home, the youngest being 12 years old.
The circumstances of their children were:□
Allan: 37 years old, married to Catherine Dawson in 1844, with 2 children – living at Meadow Bank.
□
Hugh (elder): 34 years old, not married yet
□
John: 30 years old, married Mary Stacey in 1845, with 1 child – living at xxx
□
Mary: 30 years old, married Adam Abercrombie in 1840, with 4 children (Christina 6yrs, Rachel 4yrs,
Adam 2 yrs, Mary 1 yrs). They were probably living in Hindley Street. Adam was a timber dealer &
wheelwright. Adam & Donald might have had close relationship because Adam was named by
Donald as an executor in his Will in January 1846 (2 years before the robbery). Deaths – little Adam
killed by accidently falling from a wagon wheel on 13th March 1848 (2 days before the trial, buried
at West Terrace the day before the trial) and Big Adam, Christina & Mary – all three died of
accidental carbonic poison on 23rd July 1848 (4 months after the trial).
□
Archibald: 27 years old, married to Ann Soward Janeway in 1846, with 1 child – living in xxxx
□
Ann: 25 years old, married Robert Leslie in 1842, with 1 child – living in Belvidere
□
Rachel: 23 years old, married to Ewen McDonald in 1847, with no children yet– living in xxxx
□
Margaret: 21 years old, not married yet – probably living at Auchanadas
□
Jane: 18 years old, not married yet – probably living at Auchanadas
□
Hugh (younger): 12 years old – probably living at Auchanadas
Property owned xxxx
During the court case, it was difficult to understand what Donald was saying. There were questions about
whether he could speak English as he mostly spoke in Gaelic. And his sobriety was questioned – at the time
of the robbery and even in the court.
□
When making a record of the committal proceedings, one of the reporters stated that “The
prosecutor is a Highlander, and it was with difficulty we could follow his evidence.”
□
And another reporter stated that “The prosecutor is an old Highlander, and also an old colonist, did
not appear to be upon very conversant terms with the English language, which doubtless led his
Worship to believe that he was under the influence of drink. In answer to his Worship however he
stated that he believed himself to be perfectly sober, and further on in the examination it will be
found that he stated he had only one nobbler of rum to drink during the morning. However he
appeared exceedingly eccentric, and gave his testimony in a manner evidently more agreeable to
the listeners than to the reporter.”
□
“He argued that the prosecutor, being a native of the Highlands of Scotland, must be allowed great
latitude in the construction of his language “
□
Donald told the Judge that he came from Argyleshire and could speak English before he came to
South Australia.
□
John Dunn said that Donald was ‘a slave to whisky’ (Anthony Stuart) but this is disputed (Alf
McLean).

James Halliwell (or Holloway)
•
•

James was with Donald on the journey
We know virtually nothing about him. But there are a few possibilities which need to be researched
further: He is referred to as Donald’s ‘man’ which would mean his employee. It might be implied that
Donald and James had a significant relationship beyond just helping Donald with this particular
journey. Maybe he was living and working on Donald’s property. He would have been older than
a youth - maybe in his early thirties (wild guess) which would have him born before 1818.
 How long had he been in Australia? Was he married? Did he have any children?
▪ A man named James Holloway (different spelling) and Emily Jane Scarborough were
married in the Wesleyan Church in Adelaide on 8th March 1876 (reg 106/686). Their ages
at the time of the wedding the record indicates that he was born about 1846 (too young
to be Donald’s bullocky) and she was born in 1857 – and that their fathers were recorded
John Holloway and John Scarborough.
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▪



James and Elizabeth had a son, also named James, on 29th Oct 1883 in Blyth (registered in
Clare (ref 315/356).
▪ The James who was born about 1836 died in Adelaide on 9th Jan 1906 – his residence had
had been Blyth (ref 315/19).
▪ All this does not throw any light on the bullocky James Halliwell who was with Donald in
1848. The closest indication is that perhaps the bullocky was the brother of John – and
thus the uncle and grand-uncle of the other two James born 1836 and 1883.
It would be useful to find the descendants of the bullocky, so that we could share stories about
the highway robbery.

Robert & Mary Spearman
•

•

•

Robert Spearman had been the licensee of the Mountain Hut for one-and-a-half years prior to the highway
robbery. We know very little about what he did before the Mountain Hut and we don’t have the details of
his family.
After being found guilty, he was sentenced to 15 years hard-labour in Van Dieman’s Land but he escaped
after a few weeks. He was seen in Adelaide and then at the Mountain Hut and he recovered something
hidden the hill behind it. He was later seen in California.
See appendices 4 & 5 for sources and for his story.

Matthew Violet (or Violett)
•
•

He was charged because he matched James’ description of one of the robbers (ie he was ‘thinnish’), but
charges were quickly dropped.
Violet’s evidence (at committal)
□
He came from London to Western Australia.
□
He was formerly steward of a vessel, the ‘Success’
□
The vessel was wrecked in Western Australia
□
He had been in the South Australia colony two years and a half
□
He had lately been living with Mr Frew and formerly at the Club House and Dr. Rankine's
□
He entered Spearman’s employ on Wednesday last, as cook
□
He was convicted in the Supreme Court of larceny robbery at Captain Wakeling’s. But Violet said
that Captain Wakeling says he is sure it was not Violet’s fault, and would be glad to have him back
again in his service directly.

Adam Abercrombie
•
•
•
•
•

Adam was Donald’s son-in-law. He married to his eldest daughter Mary. The first of Donald & Christina’s
children to marry.
They had 4 children but Adam and thee of the children died around the time of the trial.
Adam might have been living on part of the original town acre in Hindley St Adelaide.
He was a timber merchant and wheelwright.
Donald might have stayed with Adam and Mary when he visited Adelaide for business and during the trial.

Mountain Hut
•

•

The Mountain Hut is located near a steep
rise of the Adelaide Hills where the bullock
drays had to crawl up or down the winding
track.
“The Mountain Hut hotel was built soon
after the construction of the road through
Glen Osmond gorge. It catered for the
increasing traffic from the agricultural
areas in the Adelaide Hills, such as Mount
Barker. …. The first hotel was built by
W.Anderson in 1845 and was a popular
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•
•
•
•

stop for travellers to rest and water their horses [and bullocks] before they commenced the steep ascent into
the ‘mountains’” (Stacy p157).
Spearman became the licencee of the Mountain Hut in mid-1846 (Stacy p157) – ie soon after it was built and
a year-and-a-half before the highway robbery.
Distance from central Adelaide xxxxxx kms
Distance from Strathalbyn xxxx kms
These photos give an idea of where Robert
Spearman, after robbing Donald of 76 pounds near
to top of the steep hill, then took a short cut back
down to the Mountain Hut - and later 'planted a
swag' (hid his loot) somewhere on the hill behind
the Mountain Hut. (Photos by Andrew McLean,
December 2017). Note that there were several hills
– those behind the Mountain Hutt, and probably
those hills where the track wound up to where this
photographer is standing.

The journey
•
•

•
•
•

•
•

•
•

How often did Donald undertake this trip?
What was his purpose this time? Maybe selling his produce - not wheat or barley this time of the year
(late summer) but perhaps hay, wool, or vegetables such as potatoes. Maybe he was also carting for his
sons or other Strathalbyn farmers. Or he might have had to purchase some supplies or attend to some
business in Adelaide.
It was a team of maybe six or eight bullocks pulling the dray. Donald listed six bullocks in his Will which he
signed two years before the robbery.
It must a been a substantial load – Donald chose to use the cumbersome bullock & dray rather than a
horse and spring-cart or just a riding a horse
This was an arduous journey. The section near the Mountain Hut was particularly steep. It was a zig-zag
track which required chocks to be placed behind the wheels if the bullocks paused on the upward slope,
and logs were occasionally needed to drag behind to retard them on the downward slope. (see our G70 ‘Donald’s life in Strathalbyn’ for a vivid description)
It would take a couple of days to make the distance because the bullocks moved at walking pace, or even
more slowly in the most difficult sections.
There were several places to pause to rest the stock or socialize. Some were quite modest whereas others
were substantial public houses like the Mountain Hut. They were not far apart. There was Lewson’s
(Crafters) – a short walk a little further up the mountain, and there was the Miners Alms (Glen Osmond) –
lower down nearer Adelaide (check this).
Toll bar xxx
The first coach service to Strathalbyn, Cobb & Co with six horses, did not commence until two years after the
robbery (McDougall & Vines).
..ooOOoo..
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Appendix C
Evidence
An amalgamation of his Honor’s notes, and the various newspaper reports
- and amalgamation of the committal proceedings and trial

The lead-up to the robbery
In Adelaide
•
•
•

•

•

On this occasion, what did Donald sell and buy? He had some business dealings with Mr Council (land
surveyor) and Mr Malcolm (Black Bull).
Which acquaintances did he seek out or bump into this time? He seemed to spend some time with Adam
Abercrombie, his son in law (see above).
Donald’s evidence (at the committal)
□
He had been in Adelaide for two days.
□
He had been to the 'Black Bull' that evening and got £32 and 17s there by cheque, and the barman
of the house got it cashed. (The other newspaper report has it that he received the money from
Malcolm, the day before – ie Thursday rather than Friday.)
□
He had received £25 from Mr Counsel
□
He gave Mr Malcolm £25 more which he got from Mr Council.
□
He had counted his money whilst on his way out on the dray. The man did not see him count it.
□
The money was wrapped up in a pocket handkerchief at the 'Black Bull’, after it was counted.
□
The money was in his coat pocket and the coat was buttoned with one button.
□
Had been drinking with Mr Malcolm, of the 'Black Bull.' Had a nobbler in some ginger beer at
Malcolm's.
□
Afterwards he went to the ‘Rob Roy’.
□
Was not sure what he had to drink at the 'Rob Roy'.
□
Was in company with Mr Abercrombie and Mr Cameron at the ‘Rob Roy’.
□
(Trial - After leaving Malcolm’s, he called at Abercrombie’s, Flett and Linklater’s, Disher and
Milne’s, Chamberlain’s, Bowen’s and the ‘Rob Roy’)
□
He did not call at the 'Miners' Alms' going out.
□
(Trail – He was quite sober when he left the ‘Black Bull’; took nothing between there and the ‘Rob
Roy’; had either a nobbler or a glass of porter there; had a glass of ginger beer and a nobbler at
the ‘Mountain Hut’)
□
Might have had something more during the morning.
□
He had something to drink, but was not drunk; was never a drunkard; had left town sober enough
- as sober as his lawyer was at that moment; always kept himself sober, though he might now and
then take a glass when he knew he was in a good man's house.
□
James was sober enough - quite able to do his duty
□
He had not seen Spearman in town on the Friday.
□
Donald & James left Adelaide about five o'clock. (Trial – They left town between four and five
o’clock.)
□
(Trial – He did not remember meeting any bullock drays.)
Evidence of Charles Cameron of Mount Barker (committal)
□
He had only come to Adelaide three weeks ago
□
He had been in Mclean’s company.
□
They had three bottles of porter amongst four and a boy at the 'Rob Roy'
□
Cameron had parted with him at the 'Rob Roy'.
□
McLean had been there about ten minutes or a quarter of an hour and left there about four o'clock,
□
McLean was then sober.
□
McLean drank nothing elsewhere.
Evidence of Charles Samuel Poole, clerk of the Bank of Australasia
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Spearman, at the time of the robbery, had a balance in his favour of 143 pounds and 1 shilling
This balance had been drawn out by cheque on the 3 rd of March (WHO TOOK IT OUT???)
Evidence of Charles Cameron (trial)
□
Cameron was at the ‘Rob Roy’ on a Friday about 4 o’clock with McLean, Halliwell, and Abercrombie.
□
They had three bottles of porter amongst four men and a boy
□
McLean was sober. McLean was perfectly fit to take care of himself.
□
Cameron was with McLean for about ten minutes and saw him leave.
□
McLean went away, sitting on the dray.
Evidence of Richard Counsel, land surveyor (trial)
□
On the 17th February, Counsel paid McLean the sum of 25 pounds in notes (two 5 pound notes, and
fifteen one pound notes) ; they were bank notes.
Evidence of Alex Malcolm, ‘Black Bull’ (trial)
□
Malcolm knows the prosecutor (McLean) and remembers McLean being at his house (‘Black Bull)’
on a Friday at the latter end of February.
□
Malcolm paid McLean 32 pounds and 17 shillings by cheque on the Bank of South Australia. He
counted his money for him. There were fifty two one pound notes, and three five pound notes,
amounting to 67 pounds. The notes were on both Banks of this place (Adelaide).
□
McLean wrapped the money up in a white rag or handkerchief, something similar to that produced.
Evidence of Joseph Teakle, bullock driver (trial)
□
NOTE: Donald and Teakle probably knew each other because they both came out on the Navarino
in 1837.
□
Teakle lived at Hindmarsh when he was at home. (Laughter)
□
His bullocks were drawing timber; the timber was 45 feet long.
□
He met McLean at about eight o'clock on the night in question. The sun was gone down long before
that. It must have been past eight o'clock. About 200 yards above the toll bar. The road was rather
narrow at that section. There was not much dust there.
□
McLean's bullocks nearly drove him into the creek.
□
Their dray nearly took his body bullock away.
□
Teackle sang out, “Give me more room.” .
□
James answered, “D — n your eyes, have you not plenty of room?”
□
Teakle, “No, I’m in the creek.”
□
James, “Go on or l'll give it to you”.
□
Teackle replied, “Two can play at that”.
□
McLean jumped down and reeled about, and told James not to mind, but to go on. “Don’t pay
attention to those fools – go on.”
□
Teackle was looking out for his own team, the same as the Advocate-General would look after his.
□
McLean and his driver were both drunk. McLean was as drunk as his man.
□
□

•

•

•

•

At the Mountain Hut (on the way up)
•

Donald’s evidence (at committal)
□
He had called at Spearman's frequently. (Trial – He was in the habit of calling at Spearman’s. He
had known Spearman for nearly two years.)
□
He stopped at Spearman's inn, the Mountain Hut on his way back to Strathalbyn.
□
At dusk- twilight
□
He was sitting in the room.
□
He sat down at Spearman's table: he sitting on the other side.
□
Had a ginger beer and nobbler of brandy.
□
Did not take a glass of rum?? at Spearman's.
□
Could not say whether he took a spider there.
□
Did not drink a glass of brandy there.
□
Five or six persons were sitting at supper when he passed up.
□
He saw Spearman and several others; who he did not know any of them.
□
Had not taken the notes out of his pocket at Spearman's because he had some loose silver in
another pocket. He did not mention his having any money about him. They did not know he had
a half penny. They did not know that he “was worth his hat”.
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•

•

•

•

•

□
He was there for ten or fifteen minutes
Evidence of James’s evidence (at committal):
□
There were five or six at supper but he knew none of them
□
James was neither drunk nor sober, about half and half
□
McLean had had a little to drink, but knew what he was about, and could walk well enough.
Evidence of Matthew Violet, cook at the Mountain Hut (committal) The charges against him were
withdrawn – so he could be a witness
□
He had seen McLean from time to time while he was working with for Dr. Rankine.
□
Violet remembered McLean coming last night at about half-past eight o'clock and also remembered
him leaving.
□
He went to bed about an hour after Mclean left. Violet was lying on a form. Spearman told him to
go to bed as he usually did.
□
Spearman was in the house all that time
□
He heard no more till the police called him up.
Evidence of David Hardy, or Harvey (at committal)
□
Hardy is a farmer at Macclesfield.
□
He was at the ‘Mountain Hut’ on Thursday and Friday night
□
He was in the Mountain Hut last night – at sundown
□
He remembered seeing McLean
□
McLean remained there about half an hour.
□
McLean was not drunk, but a little merry.
□
After McLean had gone, Hardy remained there for a quarter of an hour or twenty minutes, then
went to bed.
□
Hardy did not recollect seeing Peake there; (On Peake being shown to him in the court room, he
recollected seeing him at the house.). Peake went to bed about half an hour after himself.
□
During that period Spearman was never out of Hardy’s sight.
□
Spearman was in the house (in the bar) when he went to bed.
□
He knew nothing more. He was asleep
Further evidence of David Harvey, or Hardy (trial)
□
McLean remained at the Mountain Hut about half-an-hour or something over.
□
Hardy remained about a quarter-of-an-hour or twenty minutes after Mclean left
□
Spearman was in the bar all the time.
□
Hardy understood that Peak came to bed about half-an-hour after witness went.
Evidence of Gilbert James Elliott, gentleman (at committal)
□
(Trial – He started at Tanner’s Stables on Friday, about two hours before sundown. He went merely
for a ride, to exercise his horse.)
□
On Friday evening last, he rode up the hill a little way with Dr Bull. Dr Bull and another man were
riding. (Trial – This was about six o’clock)
□
He saw a bullock-dray, and Mrs Spearman was sitting on it, coming from town.
□
Saw Spearman's wife sitting on a dray opposite the Glen Osmond public-house [research: Was this
the ‘Miner’s Alms’?]
□
Later Mrs Spearman was walking on the road towards home, and Elliott spoke to her there also. She
went into a spring-cart then and rode up in it to her own house.
□
Elliott spoke to Mrs S again when about five yards from her own door.
□
Had spoken to Dr Bull, at Glen Osmond, about the horse, and rode up after him above Spearman's
without calling there.
□
Did not remember seeing a bullock-dray above Spearman's
□
Rode up with Dr Bull the length of Spearman's garden. Had not called at the Mountain Hut.
□
Spearman was standing at his own door. She said to Spearman she had bought things in town and
he must repay her. He gave her two notes, and then another, but did not hear him say it was all
the money he had in the house.
□
(Trial – He passed Mrs Spearman at the ‘Miner’s Arms’, she was sitting on a dray ; saw Dr Bull at
Glen Osmond ; this was about six o’clock ; overtook Dr Bull again about half way between the
‘Miner’s Alms’ and the ‘Mountain Hut’, passed the ‘Mountain Hut’ in company with Dr Bull, arrived
at the ‘Mountain Hut’ about sundown ; Mrs Spearman had just arrived ; prisoner gave her three
notes, in repayment of money which she had laid out in town.)
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He was at the Mountain Hut about sundown, and remained between three and four hours.
At first when he went in stood at the bar about five minutes, and then went into the tap-room on
the right hand of the bar. The bar is between two rooms.
□
Thought himself perfectly sober when he went to the Mountain Hut. Was drinking whisky and water
at the bar. Had drank about half-a-dozen glasses during the evening. Elliott could not say that he
was perfectly sober then.
□
(Trial – Elliott had six glasses of whisky and water during the time he was there.)
□
Mr Wilson, of Mount Barker, was there, and remained about three quarters of an hour
□
He noticed McLean there from some remark made by Mr Wilson about his being a man of property.
□
He did not know when McLean left the house.
□
Was in company with no other person in particular.
□
Elliott was chiefly talking to Mr Spearman all the time
□
He was trying to deal with him about a horse.
□
Spearman generally served customers all that night. Never missed him.
□
Spearman was in the bar when Mr Wilson left.
□
Spearman was there when he went, and was there when he came away. He was not absent from
witness's sight more than ten minutes all the time.
□
Elliott never missed Spearman at all but would not swear he was not absent.
□
He said, “Mr Elliott, it is eleven o'clock, and I must close the house”.
□
The only persons up when Elliott were Mr and Mrs Spearman.
□
(Trial – He did not recollect being alone with Peake and Mrs Spearman ; it is quite possible it may
have been so.)
□
After he left he was called back and offered £1 more for the horse.
□
Overtook a person at the Toll-bar when coming home, and rode with him about a mile and a half.
Thought the man said he was from the Port Phillip country. Never saw him before nor since. Rode
on before him into town as his horse would not keep up.
□
He rode straight into town, and reached it about twelve o'clock.
□
He did not come very quick into town. At the pace he went it might take him about an hour. When
he put the horse into the stable and walked over to Mr Williams's, he was told it was twenty minutes
past twelve o'clock. It struck one when be left there.
□
Elliot had only been twice within eight months at Spearman's.
□
He did not recollect seeing any fire-arms there.
□
Mentioned to the police he had seen this man.
□
Had told the police all he had stated now.
Further evidence of Gilbert James Elliott (trial)
□
He had been at the 'Mountain Hut' from the time McLean left until eleven o'clock, and had not
missed Spearman out of the house more than ten minutes during that time.
□
When he left, there was no one there except Spearman and his wife.
□
He had taken about six glasses of whisky and water hot, with sugar, at the house, between sundown
and eleven o'clock.
□
Elliott could not say when Peak left the room as he took no notice of his going.
□
He had been in the Police Force about twelve months ago. He left because they did not like him
and in consequence of unsteadiness. He had also been in it about six or seven years ago, but was
dismissed along with several others, on the arrival of Governor Grey. After leaving the police the
first time, he was taken on again.
□
He had been doing nothing for the last twelve months.
□
He was in receipt of £100 a-year from home (England).
Evidence of Robert Peake of Mount Barker, labourer
□
Peake was at the 'Mountain Hut' about half-past eight o'clock on the evening of Friday last.
□
He had come from Mount Barker.
□
Spearman and five or six men were at the ' Mountain Hut.' Peake did not know any person there
but Spearman. He did not see which way the five or six people went who were at supper. They all
left while Peake was unyoking his bullocks
□
He heard Mr Elliot called by his name about half-past nine o'clock. Mrs Spearman called him by
his name.
□
Spearman was not there then.
□
Elliot was rather tipsy, and could not walk in a straight line if put to it.
□
□

•

•
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□
□
□

□
□
□
□
□
□
□
□
□
□
□
□
□
□

□
□
□

Elliot was in the house when witness went to bed.
Spearman went out about ten minutes before this.
Peake saw McLean when he first came there. McLean stopped about twenty minutes. He saw
McLean after he was in his dray going away. (Trial - McLean left about twenty minutes after Peake
arrived there. Spearman was in when McLean went away. Spearman went out about twenty
minutes after McLean left - he went into the main road. Elliott remained in the room about
twenty minutes after Spearman went out; did not see him again that night. Elliott went out to go
to bed ; Elliott was still sitting in the room.)
He did not take notice whether McLean was drunk or sober.
Peake said he himself was sober.
The man Violet was at home about his work when Spearman was absent.
Spearman made no observation when he went out.
Spearman left the house about twenty-five minutes after McLean left.
Peake saw him at the kitchen immediately before he went away.
No person went out of the room with Spearman, and no one left about the same time.
Elliot was then sitting close to Peake but could not say whether Elliot saw Spearman go out.
He stopped about twenty minutes in the room after Spearman left.
He had not then come back.
Elliot was sitting by Peake all that time.
Peake was at supper from the time Spearman left the house until Peake went to bed.
Spearman did not sup with witness.
Judging by the time it would take a person to take his supper, it was about twenty-five minutes
from the time Spearman went out to the time Peake went to bed, and Spearman had not then
returned.
Peake could not say whether Spearman was in one of the other rooms.
He went to bed twenty minutes after Spearman left.
Elliot was then sitting down on the form outside the door.
..ooOOoo..

The robbery
•

Donald’s evidence (at committal hearing)
□
About a mile from the Mountain Hut.
□
Donald was sitting in the back part of the dray while James was driving. (Trial – McLean was
sitting in centre of the dray on a tarpaulin. He thought the bullock driver was on the front of the
dray when he was robbed.)
□
(Trial - It was a clear moonlight night, about nine o’clock. McLean would swear that the moon was
shining.)
□
(Trial – McLean and his man were sober.)
□
One man stopped the bullocks. (Trial – McLean did not see the third man till he went away. He
told James to stop the bullocks, and presented a pistol at him. The bullock driver was talking with
the third man.)
□
Two men jumped up onto the dray. (Trial - One between the bullocks and the wheel, and the
other (Spearman) got up behind the dray.)
□
One of them had a black handkerchief over his face. The other man had nothing over his face but
had his face blackened.
□
(Trial - None of the men had a hat or cap on.)
□
They both had pistols in their hands. (Trial – Four pistols pointed to his head. They placed the
pistols within six inches of his head.)
□
Both said "Deliver all that you have" or “Deliver up your money”. (Trial - The two men sang out
together “Give up your money”. McLean cannot say whether Spearman said, “Deliver up all that
you have” )
□
(Trial - -McLean said that he will give all, but save his life. But although he said he would give up
his money, he held it as fast as he could.)
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(Trial – They kneeled down on their knees)
Spearman put his knee on Donald’s side. (Trial – The other man twisted his arm.)
□
Spearman put his hand into Donald ‘s breast pocket and took the purse from his inner coat. (Trial
– Spearman’s hand was in his pocket first. His coat was buttoned; Spearman unbuttoned it, and
did not stop to button it again.)
□
Spearman was one of the men, his face was not so black as the other man's.
□
The purse contained three five pound notes, one of which was ragged. He believed he could
swear to one of them from some figures on it, and perhaps to another, which was rather
peculiarly torn; there were one and two pound notes, making in all £76. (Trial – and two receipts).
(Trial – He had had 67 pounds in one pocket and 9 pounds in another, but going along the road, he
put both sums together, and tied them in a pocket handkerchief.)
□
(Trial – McLean had a purse in his waistcoat pocket but Spearman did not take that.)
□
Donald knew him when a little puff of wind having raised the handkerchief sufficiently to show his
face.
□
Donald identified the prisoner in the court room, Spearman, as the man who robbed him.
□
They did not blind him; that was a good job, as he could now do something for himself; [research:
What does this mean?]
□
Donald had a struggle. He did not part with his purse quietly. He did not let the purse go without
a good struggle for it.
□
Three of his ribs were broken by Spearman putting his knee in his side. And his arms were hurt.
But Donald said “No matter, I should get over that”.
□
After they had taken the money, they took to the bush.
□
As they were going away, Donald said, “I know you”. (Trial - He said to himself when they were
gone, “Now, you have done it – I know you”. McLean was not sure whether he told his man that
he knew Spearman.)
□
(Trial - He thought he had better turn back, as he would get no praise if he let the robbers escape.)
□
He lost his cap. (Trial - His cap fell off at the time of the robbery; did not miss it until about half a
mile on his way back to Spearman’s. McLean could not swear to the cap produced in the court
room.)
James Holloway’s evidence (at committal hearing)
□
James was riding on the front of the dray. (Trail – James was sitting on the pole.)
□
(Trial - Mr McLean was sitting in the middle of the dray.)
□
It was a little moonlight at the time.
□
(Trial – On getting to the top of the hill, they were stopped by the three men.)
□
The men came out of the bush, from the near side of the road.
□
One man stopped the bullock team as the other two men got into the dray. (Trial - One got up on
the pole - standing with one foot on the pole, and the other on a piece of iron which went across
the poles. The other man got in the dray.)
□
James hit the third man with his whipstick
□
One who got up in front put a pistol to James’s head, and another to McLean's head. (Trial -Halliwell
did not notice whether the other man on the dray had a pistol.)
□
James had not seen the person who got up in front of the dray before. But James would know him
if he saw him again. (Trial - Halliwell said he knew the man who stopped him. He left him at
Spearman’s; he was a thin-faced, tall man. …. He did not recognize any of the men. The man who
got up in front was not Spearman.)
□
He could not identify the third man. He was a stranger to him and he was not either Spearman, nor
Matthew Violet who were in the court room.
□
The men were all tallish.
□
The man who attacked him had a handkerchief on his face, which was blown aside by the wind.
□
He did not see the faces of the others.
□
They did not speak.
□
Did not hear the man speak who got up behind. (Trial – James did not hear the men speak at all at
the time of the robbery.)
□
The men did not stop two minutes
□
The men went away right up the road, up a bit of a rise, and then into the bush again.
□
James heard Mr McLean say he knew one of them.
□
James said that McLean said that it was Spearman who had robbed him.
□
□

•

G85 - Highway robbery of Donald by Robert Spearman in 1848 - Page

17 of 93

□
□

□
□

McLean said he should speak nothing about it there, but go straight on to town.
(Trial - McLean said to him, “Well, James, they have got my pocket - what shall we do?”. He replied
that he should know best, but would advise him to return, and they might see some of the men at
Spearman’s. McLean said, “Do you think Spearman was one?”. He replied that he did not know;
McLean said, “I think he was, and I’ll swear to him”.)
They turned round to go to Spearman's.
Before coming to Spearman's McLean said it was Spearman who had robbed him.
..ooOOoo..

After the robbery
At the Mountain Hut (return)
•

•

•

Donald’s evidence (at committal)
□
Donald went back to the Mountain Hut.
□
This was about two hours from the time he left Spearman's to the time he came back. (Trial - It
was about an hour and a half from the time he left Spearman’s to the time he returned there.)
□
Spearman was sitting down, in the same place he had left him. (Trial – Spearman was lying on a
stool.)
□
Mrs Spearman was there also.
□
Donald said nothing to Spearman about the robbery.
□
Spearman did not speak a word. He asked no question as to why he had turned back. Spearman
never said, ''What brought you back?' He expressed no surprise at seeing their return.
□
Could not say who was in Spearman's when be returned.
□
Donald did not notice if anyone else was present.
□
(Trial – McLean asked Spearman to take charge of the bullocks, dray and luggage for the night.
And Spearman said he would.)
□
The bullock driver unyoked the bullocks, and Donald and James carried the things from the dray
into the house. Spearman rendered no assistance
□
Donald left the dray and bullocks in Spearman's charge.
□
(Trial – Donald had nothing to drink at Spearman’s when he returned. He only remained there
while unloading the dray.)
James’s evidence (at committal)
□
Five or six people were at supper when they passed up. Was about half-and-half, drunk and sober,
going out. McLean knew well enough what he was about, but he had a little to drink.
□
Spearman’s his wife, and the waiter, were in the house immediately after the robbery.
□
Spearman was lying down on a form.
□
He saw no person when he returned except Spearman and his wife and another man.
□
James unyoked the bullocks himself and he could not say who unhitched them from the pole, nor
who took the whip. (Trail – James helped to unyoke the bullocks at Spearman’s and assisted in
taking the luggage off the dray.)
□
(Trial - They stopped there about five minutes.)
Comments:
□
Donald decided that he could not go on to Strathalbyn, so far away, that he must go back to
Adelaide to report the robbery to the police - and because he was injured.
□
Donald turned their bullock team around and went back to the Mountain Hut.
□
It is difficult to understand why he would risk walking into strife if he bumped into Spearman who
had held a gun to his head and robbed him an hour ago. But maybe:▪ He had to leave the bullock team there because he would make quicker progress back to
Adelaide by just walking without the team – especially as he was injured himself.
▪ He thought/hoped, that Spearman was not back there (or at least would not show
appear). In fact, it was not difficult for Spearman to get back to the Mountain Hut quickly
because the policeman (constable xxx) check this by walking this himself.
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▪

□

□

He decided that he would not mention to robbery to anyone, especially if he saw
Spearman.
▪ Donald must have been sure that Spearman did not know that he had recognized him
during the robbery, and he had not heard Donald say “I know you”.
▪ In our story (appendix xxx) we have taken these factors into account.
Also, it is difficult to understand why Spearman did not show any surprise that Donald had
returned.
▪ It is unlikely the Spearman would have anticipated seeing Donald so soon after the
robbery. But:▪ He pretended not to be surprised at seeing Donald
▪ On the other hand, if he was innocent, and knew nothing about a robbery, why didn’t he
ask Donald why he returned so soon.
▪ Or if was guilty, and whether or not Spearman thought that Donald had recognized him,
why didn’t he become alarmed and perhaps try to stop Donald as Spearman would have
easily assumed that Donald was on his way to report the robbery to the police.
Who did Donald see at the Mountain Hut?
▪ Was Matthew Violet there – otherwise how/why did the police suspect or find him, and
arrest him in time to present him to the court the next day

Back in Adelaide
•

•

Donald’s evidence (at trial)
□
He arrived in Adelaide one o'clock in the morning. (at committal)
□
He came straight to town.)
□
He met a policeman who asked him his name.)
□
He asked the policeman to show him the way to the barracks.)
□
He told the police how he had been used.)
□
He went to McFie’s, the ‘White Hart’, and went to bed.)
□
He went to the doctor on the Sunday morning.)
□
He had among the money three 5 pound notes, others 2 pounds, and one pound;
James’s evidence (at committal)
□
He came into town with McLean
..ooOOoo..

The investigation
•

Evidence of sergeant major Henry Alford or Alfred - at committal
□
When Alford saw McLean at the Barracks, he had no hat on but he had a handkerchief on his head.
□
McLean had come to the Police Office at 3 pm. (Trial - On the 19th February about one o’clock
AM, McLean and his bullock driver came to the barracks. On his information, Alford, along with
Corporal Hall and PC Dewson, proceeded to the ‘Mountain Hut’. They arrived there about two
o’clock.)
□
Alford went to the Mountain Hut and knocked some time before the door was opened by
Spearman (Trial – Alford knocked at the front door, and got no answer, opened the parlor door,
went in, knocked at another small door leading to the bar, came out, and went to the front door
again. Spearman came; he opened the door, and Alford went in. He got a light.)
□
Alford asked Spearman at first how he had been kept so long at the door - full five minutes;
Spearman's wife said it was a lie, for she had heard him coming.
□
Spearman said that no one had been there that evening except some bullock drivers. (Trial –
Alford enquired who had been there, and Spearman said, “No one but some bullock drivers, who
were in bed”. Alford asked him if anyone else; he said a Mr Wilson and Mr Elliott and Mrs
Spearman. Spearman’s wife called out that Mr McLean had been there.) [comment: ie Spearman
did not mention McLean but Mrs Spearman yelled out. Maybe Alford had sensed that Spearman
was being evasive – and this prompted him to place Spearman under arrest.]
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Alford told Spearman that he must take him into custody on suspicion of having robbed McLean of
£75, and that he must search his place. He cautioned him to be careful what he said, as it might
be used in evidence against him.
□
Spearman made no objection to the search, and took Alford into the bedroom to show what
money he had, a box with a bag of silver and two notes he said there was no more in the place.
(Trial – Spearman said that was all the money he had in the house.)
□
Alford said he did not wish to search the place before daylight and Spearman replied "Very well, I
am willing for you to search it any time you when you like;"
□
Alford left Spearman in charge of Police Constable Dewson, then Alford and Corporal Hall
proceeded to the next public house (Lewson's or Crafters)
□
On the return trip, about mile from Spearman's, Alford saw the track of a dray which had turned
round. (Trial – This was just on the rise before getting to the top of the hill, it was clear
moonlight.)
□
Alford picked up the cap – produced in court.
□
Once he had got back to the ‘Mountain Hut’, Alford said that he would search the place at
daylight, To this, Mrs Spearman said she had "planted the swag”. Alford could not say if such an
expression had any additional particular influence on his mind in having her searched. No matter
whether it was in jest or not, she said it.
□
(Trial - At daylight Alford asked Corporal Hall to search the premises; Alford saw Mrs Spearman go
with Hall into the parlour, and after a short time the corporal called him in. Alford saw a quantity
of notes on the table, and called prisoner to see them counted; there were 22 pounds in notes,
and two sovereigns ; was kept four or five minutes waiting before he got in ; Mrs Spearman said
he was a liar, for she had heard him coming.)
□
He searched the premises
□
He took Violet into custody in consequence of the contradictory statements be had made and
from an idea that he somewhat answered Holloway's description of the man who attacked him.
(ALL WERE TALLISH!!!!)
Evidence of Corporal Hall (at committal)
□
Hall had accompanied Alford to the Mountain Hut
□
In the course of searching the boxes he found a gown which Spearman said his wife had worn
yesterday. In the gown were three one-pound notes and some silver, also a box with a bag of silver,
with a £1 and a £5 note.
□
Hall told Mrs Spearman that he must search her, so that if she had anything she had better give it
up.
□
She said she had got some notes. They turned out to be twenty-two one-pound notes and also two
sovereigns inside the notes. She made a snatch at the notes when told that they would be taken
away.
□
She appeared rather awkwardly dressed (very loosely clad), and took the notes out of her left breast
with her right hand. She said it was money she had taken in the house, and she had been to town
the day before and had it with her.
□
She then produced twenty-two one-pound notes, and two sovereigns; on their being counted.
□
Spearman said he was satisfied about the number.
□
Hall said he must take the money before the Court when Mrs Spearman made a snatch at the notes
; she was loose dressed, apparently in a gown thrown over her night dress ; she took the notes out
of her left breast; she said she had taken them in the house, and, having been to town the day
before had them with her.
□
Hall pointed out the spot where the robbery had been committed. It would take a dray and bullocks
about three quarters of an hour from leaving Spearman’s to get there.
□
Hall went up the hill and ran when he got on the track – did not puff at all. Someone could come
from the spot down the hill to the ' Mountain Hut', running and walking, in four or five minutes. Or
could do it in three minutes down if pushed. Going from the 'Mountain Hut' to the spot would take
about ten minutes. (Trial – Hall went with Spearman to the place where the robbery was committed
in nine minutes, and returned in five minutes, walking and running, but not to distress himself, went
across the hills, not on the regular road.)
□
Hall saw McLean's cap picked upon the road, about two o'clock on Saturday morning.
Evidence of Isaac Dewson, police constable (trial)
□
Dewson was in Spearman’s hut, in the company with Sergeant Major Alford and Corporal Hall
□

•

•
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He was in the tap-room, while Sergt Alford and Spearman were in the bed-room. He heard
Spearman say, “That is all the money I have in the house”. Mrs Spearman was with me, sitting
nearest to the bed-room.
□
I was in charge of Spearman.
□
Mrs Spearman was along with Dewson and Spearman all the time that Sergeant Alford and Corporal
Hall were away, except going into the next room under the pretence of changing her dress ; she did
not change it. She was not in Dewson’s charge as a prisoner so he would have let her go out with
asking.
Evidence of Richard Hardiman of Mount Lofty, farmer
□
He had been left in charge of Spearman's house during the races, and at other times, and had never
seen any fire-arms in the house.
□

•

..ooOOoo..

The case for the defense
•
•
•
•
•
•

•
•
•

•
•

•
•
•
•

•
•
•

•

Mr Fisher then addressed the jury
He complimented them upon their well-known judgment.
He did not find it necessary to warn them against any other impression than that formed by the evidence
they had just heard.
The prisoner had conducted his house for a period of two years in a most creditable manner.
Acts of this kind were usually the result of misery or of vice; and he would show the prisoner could not be
held to have been actuated by either.
Then it was already shown that the prisoner did not know that the prosecutor (McLean) had one halfpenny,
and yet they were bound to believe that such a man could go and put his hand in his pocket and take out the
money.
But he would contend that it was most probable he lost no money at all.
It made his (Mr F's) feelings boil to see a man like the prisoner, placed at the dock for such a length of time,
to answer a charge supported by such evidence.
He had stated he was sober. He would prove to them (jury) that McLean and his servant were in such a state
that neither of them knew what they were about. He had said he had not run his dray up against another
(Teakle). He would show he had done to.
There was not one tittle of evidence beyond that which would be forced by the most violent presumption
that Spearman could be the person who committed the robbery.
The statement of Hollowell and McLean differed so much as to amount to a contradiction in all the material
points, but they agreed perfectly with respect to the immaterial. Which of them was entitled to belief? The
bullock driver was. [Counsel here commented on the evidence of the prosecutor and his servant.)
Looking at the state of confusion in which the prosecutor must have been with four pistols to his head, was
it likely that his vision could be so perfect as to recognize Spearman more than any other man.
It was a charge which not merely would destroy the man's prospects in life, but even if he were innocent
would fix a stain upon his character.
Then upon what evidence were they to convict him?
The prosecutor had not identified him by voice, by dress, or by his general appearance, but by an accidental
puff of wind disclosing his vissage for an instant. Was it upon such evidence they would convict? And
particularly when they knew that McLean was well known to the prosecutor.
Another noticable circumstance was that the person who had said that Spearman left the house had not
stated that others left the house before or after him.
Could they believe that the prisoner, who had entertained but a few moments before the prosecutor as his
guest when he had plenty of money at his bankers, could be guilty of such a diabolical offence?
Representing the high position which the Advocate-General held, it did not follow, no matter how he might
wish to do his duty to the Crown, that he was warranted in making statements to the Jury which were not
supported by the facts. It was not justice to the accused, putting charity out of the question.
He had adverted to an expression which had been made about Mrs Spearman saying she had “planted the
swag”. That was done for the purpose of influencing the minds of the jury against the prisoner, and was not
supported by a tittle of evidence. It was a pure invention of the learned Advocate's. But supposing it to be
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•
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•

•

correct that she had said so, was it natural that she should make use of such expression except in jest? If
she had really done so would she have said so? It was monstrous to infer otherwise.
Then the Advocate General would have them believe the £22 found was the third of the sum lost. They
would find that the sum found upon Mrs Spearman was accompanied by two sovereigns, and showed clearly
that they could not be a portion of McLean's money. Then there was no attempt made to trace the notes as
having been in McLean's possession. The number of the notes or one of them could surely have been given
by the Bank who paid them over to Malcolm's barman. It was the duty of the Crown to do so.
Then how was it that McLean spoke not to the identity of the other men whose face was not covered?
Again, Hollowell said that only one man got into the dray, the other stood on the pole. McLean said two
men got into the dray. How could they find the prisoner at the bar guilty upon such contradictory testimony?
Were it not for the sake of the future character of the prisoner, he would confidently leave the case here,
certain of an acquittal.
Then the bullock driver heard nothing about the threat sworn to by McLean, of “give up your money”, or
anything else. But even if McLean had heard the voices, it was the strongest proof in favour of Spearman,
that he did not recognise his voice. They must, he (Mr F.) was sure, not only stretch their imaginations but
their consciences, if they found the prisoner guilty on such evidence.
But they were bound to believe that the money was abstracted from McLean's breast pocket, and that it was
done without tearing the coat or wrenching off a button.
It was quite clear that McLean, at all events, was not in a state which people liked to see an elderly man in.
He (Mr F) did not know what were his previous habits, but it was painfully certain he had indulged in
intoxicating draughts that evening.
Then, according to his own account, he travelled half-an hour without knowing his cap was off. Was that
like a sober man? They were not to suppose that his cap was knocked off during the robbery, for if it had
been so it would have been in the dray; for it could not fall through the arpawling (tarpaulin??) in the bottom.
Was not the inference the more reasonable that McLean was staggering drunk after he got out of the dray,
and lost it in that way?
At the time he only said to the bullock-driver “Do you think it was Spearman?” and afterwards says, “I think
it was, and I will swear to it” and today, he had performed his promise by so doing. That was important
because it was the first introduction of Spearman's name into the transaction.
Then it was proved that Spearman had gone out of the front door in the most public manner, and because
he happened to do so they were bound to draw the monstrous inference that he had become a highway
robber.
Again, although every opportunity was afforded Mrs Spearman for making away with any suspicious
property, it was proved she had not attempted to go out of the room where the prisoner was. Had she not
plenty of time and opportunity to make away with the money, and would she not have done so it she knew
it to have been taken from the prosecutor?
In fact, there was no testimony against the prisoner except that of McLean, who had been contradicted upon
every point on which he could be contradicted, by Hollowell, and the circumstances adduced by the Crown
to support his testimony, were altogether in favour of the prisoner.
No firearms were found in the house, and he would show that no firearms ever were there.
He would prove that upon that night there were two or three strange men about the road, who ventured
into a place where men had never been seen before.
He would show, not only that the prisoner had plenty of money, but that he had paid a deposit of £20 to Mr
Elder, and had given a guarantee to pay the remainder of the passage money of an aged mother, and several
of his sisters to this colony (they came out on the Navarino a few months later) . Were those the feelings
that would actuate the breast of a highwayman?
Taken with the moral improbability of such a person committing such an act, he would show that both
McLean and his bullock driver were drunk upon the night in question.
..ooOOoo..

The case for the prosecution
•

The Advocate-General addressed the Jury, and argued that the circumstances taken with the main facts
were such as to find the prisoner guilty upon.
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He was free to confess that he hardly recollected a case of alarm and assault in which two persons could be
found entirely to agree as to the material facts. Mr Fisher had said that the bullock-driver's evidence should
be taken rather than that of McLean. Now he thought they should take it quite otherwise, and if he could
have put in the depositions before the Police Magistrate, which the Crown could not do, he would have
readily shown them which to believe.
He argued that the prosecutor, being a native of the Highlands of Scotland, must be allowed great latitude
in the construction of his language.
Mr Fisher wanted to confuse them (Jury) as to the man who was masked with a black silk handkerchief, but
the fact was both were masked according to the account of each witness. The evidence of the bullock driver
on the part of the prisoner must be put aside altogether on point of time.
Then the only evidence of an alibi attempted to be given was by Mr Gilbert Elliott, who had by his own
account drank six glasses of whisky and water.
Why had not his learned friend endeavoured to show how Spearman had been employed during the time
he was proved to be absent? That if he had not been employed in this deed, it could easily have been shown
what he was about.
But the strongest circumstance against the prisoner was that of expressing no surprise at McLean's return
to his house, taken into account with the confusion of McLean, and his having on no hat.
Respecting the money which the prisoner had in the Bank, although it was a circumstance that certainly
weighed for him, yet it was by no means conclusive, and nothing was more common than to find people who
had means endeavouring to enhance them by the most unwarrantable acts.
With respect to firearms, it made no matter whether they were found in the house.
Then not one witness was put into the box in favour of the prisoner's character, notwithstanding the
'respectability' talked of by his learned friend, and, the injury which his reputation would sustain by a charge
of this nature.
..ooOOoo..

The Judge’s direction to the Jury
•
•
•
•
•
•

•
•

•
•
•
•
•

It being now ten o'clock, his Honor asked the jury whether they should like him to sum up tonight or in the
morning. The jury wishing the case to be proceeded with, his Honor then summed up,
He observed that in the outset he would remark that the whole question was whether they believed McLean
or not. If they did, they must convict the prisoner, and if not, they must acquit him.
But there were so many facts and circumstances connected with the case to be considered before arriving
at either of these conclusions that he would not be doing his duty if he gave a mere summary.
[His Honor here went through the whole of the evidence with great minuteness.]
It was a most remarkable circumstance that three men would go out to commit a highway robbery and
neither have a hat on.
There was a difference in the evidence given by McLean before the Magistrate and that given there; and also
a difference between his evidence and that of Holliwell. But they had heard all, and it was their province to
say if they considered such material.
It was very extraordinary when Holliwell made a resistance and struck one of the men with his whip that not
one word was spoke.
Although the learned Advocate could not turn round and say that his witness (Holliwell) could not be
believed in some respects, still it was their peculiar province to judge of the credence to be attached to any
evidence they had heard.
He could not tell them that the evidence of McLean was worthy of as much belief as if it were uncontradicted
in some respects by the other principal witness who was present.
Some stress appeared to be laid by the Advocate-General upon the fact of the money having been found
upon Mrs Spearman in a piece of rag, but he did not attach much importance to it.
So far as Mrs Spearman's having retrained in the presence of the Policeman Dewson, when she could have
acted otherwise, was a circumstance in favour of the prisoner.
It would be important in the prisoner's favour likewise that no firearms were found by the Police.
One peculiar feature in the case was this, what had become of all the six or seven persons who were at
Spearman's at supper?
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And they heard nothing of who were the persons that accompanied the prisoner, if he had committed the
robbery. How could Spearman concert with these people,
And how was he to know that McLean had money? But the man's habits might have betrayed him.
The other singular circumstance was that of McLean's putting up the dray at Spearman's and not mentioning
the cause of his return, and yet neither Spearman nor his wife questioning him upon it.
But after all the real question, and before which all these circumstances vanished, was, whether they
believed the evidence of McLean when he swore that Spearman was the man.
The judge concluded his directions at half-past eleven

Verdict
•
•
•
•
•
•

•
•

The Jury after consulting about ten minutes in the box, retired, and exactly at twelve o'clock came back into
Court and returned their verdict.
The verdict was guilty.
The Court house during the whole of the trial was crowded to excess, and such was the anxiety to know the
prisoner's fate that the crowd increased with the lateness the hour.]
Spearman kept protesting his innocence, even after being found guilty. He said, in effect “I am innocent, as
circumstances before long will show.”
Letter:
Appeal: To which his Honor said “Every opportunity will be given for you to show this. You should yourself
be sorry that your punishment will be so immediate that it prevents you making any statements you desire
(at this time)”.
It seems that in fact he was not given any opportunity for further statements, let alone an appeal.
The prisoner wished to observe on the evidence. His Honor, “Could not at that time hear him.”

Sentencing
•
•
•
•

the sentencing was a week after the conviction
Pleading innocence – see appendix
Letter
Appeal
..ooOOoo..
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Appendix D
His Honor’s notes – court case
Source: Gepps Cross
Research Centre
BARCODE 2020341462
GRS 13047/00001
Unit 00001
Doc: 1: 32
Doc: R V Spearman
steal
Date : to
Locn:
GX/00/0000/0753/?A

Hand\written GRS
13047/1
Item 32
R v. Robert Spearman
stealing from Donald
McLean
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Robert Spearman
That being armed
with a certain
offensive weapon and
instrument to wit a
pistol: he made an
assault upon one
Donald Mclean, and
three promissory
notes for the payment
of £5 illegible; and
other money illegible
smudge from the
person and against
the will of the said
Donald Mclean
feloniously and
violently did steal
illegible
The Advocate General
stated the facts to the
Jury//
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Donald McLean (sworn)
I am a farmer living at
Strath-albyn: I know the
prisoner: I was in his
house:I remember going out
with my dray from
town, one night:
towards Warrens: I
stopped at prisoners
house: a public house.
The Mountain Hut. I
can’t tell the time. I
remained there 10 or 15
minutes. No one was
with me except the
bullock driver, James
Halliwell.
After leaving I went on
my way. I got on about
a mile. I was sitting in
my dray: the man was
driving the bullocks; two
men came into the dray
and a third man stopped
the bullocks. They said
give up your money;
one came at the front
between the bullocks
and the wheels; and the
other came up behind; 4
pistols were put within
six inches of my head;
two on one side and two
on the other//
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I met a policeman; I asked
him to show me the way to
the barracks; I went there; I
told the police how I was
used; then I went to
McFee’s and went to bed.
I had three five pound
notes; three of two pounds
and one pound notes. I
don’t know what notes they
were; £32.17 were taken in
change for a cheque which
Mr Malcolm sent to get
changed for me.
(Cap produced): I had one
on like that that night; I did
not miss it till I was a little
distance on my way back;
half a mile.
I had twenty five pounds of
the money from Mr
Counsell of the Survey
Office.
Cross examined by Mr
Fisher
I always called at Spearmans
passing
I think he has kept in about
two years//
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When I left town I went from the
Black Bull; called at the
Abercrombie’s, then Flett and
Linklaters; then Disher and Milne’s
then Chamberlain’s; then Brevens,
then the Rob Roy; then the
Mountain Hut.
I came into town Wednesday
evening.
When I left the Black Bull I was
perfectly sober. I took a glass when
I started off with the dray; I don’t
remember if I had anything before.
I had nothing more before I got to
the Rob Roy; I had there a nobler of
rum and a bottle of ginger beer, or
a glass of porter; I can’t remember
which; not both.
At the Mountain Hut I had a ginger
beer and a nobler and my man had
a glass of gin.
I can’t speak to an hour as to when
I left town:-about 4 or 5 pm.
I cant’
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say if I met anything on the road.
I don’t remember if any dray ran
against another.
I was sitting in the middle of the
dray; my back to the bullocks;
four or five hundred weight in
the dray.
I was sitting on a tarpaulin; the
dray has an open bottom.
I think the driver was in the front
of the dray.
I did not see the third stop the
bullocks; I heard him; he said
stop the bullocks; the driver told
me that: the man presented a
pistol at him; two men came into
the dray; Spearman behind and
the other in front; that man was
at the bullock driver; when
Spearman was at me: mean two
were at me and the other was at
the bullock driver, at the same
time.
Both said to me to give up//
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your money; both at once, like a
gun: they came in on the off side
of the dray: they were both with
pistols at the head; both on the
off side. I had four pistols at my
head at the same moment.
The had not the pistols in their
hands, when they pitched into
me. I did not observe what
became of the pistols.
The coat I had on fastened by
one button in front; it was
unfastened when they had taken
the money.
There was no money except the
76 pounds and a few shillings:
which were not taken
I took thirty pounds from home.
I spent some of it about 13
pounds or 14 pounds I received
thirty two, seventeen from
Malcolm and twenty five//
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they leaned down on their
knees; they said give up your
money. I took hold of my
money. The prisoners hand
was in my pocket; the other
man took my arm and twisted
it round.
I had seventy six pounds in my
pocket. Mr Malcolm at the
Black Bull counted my money
before starting, sixty seven
pounds; the other was nine
pounds I had separate; I put
them together going up to the
Mountain Hut; I put both sums
together and put them in my
side pocket. I put them in a
small pocket handkerchief;
rolled them in it; and put the
handkerchief in my side
pocket. I had the money when
I left the Mountain Hut; I have
never seen the money since:
They took it. Spearman took it.
I got sight enough of //
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him to know him. He had a
black handkerchief over his
face; the wind blew it on
one side. I feel justified in
searing that Spearman (the
prisoner) did it.
The three men took to the
bush; I said to myself I
know you; they were then
twelve or eighteen yards
off. I did not feel hurt at
the time, except in my arm,
until I got to Adelaide. I
thought I would turn back
afterwards, I found I was
hurt: the doctor put leeches
on my side, I vomited
blood.
The dray was turned back. I
stopped at the Mountain
Hut, I found Spearman and
his wife; Spearman was
lying on a stool, I said a few
words to him. I said, Mr
Spearman will you be so
kind as to take charge of my
bullock dray and the
luggage, and he said he
would.
I came straight to town
with the bullock driver.//
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Appendix E

Highway robbery
– transcripts of the court case
against Robert Spearman in 1848
The case was published in the South Australian newspaper in 22nd & 23rd of February (committal proceedings) and
21st & 22nd March (trial). And in the SA Register on similar dates.
It was impressive that they were able to produce a full transcript, typeset, so quickly

Committal hearing
South Australian Register, 23rd February 1848, p 3

The South Australian on 22nd Feb, p2
Saturday, Feb. 19.
Judge : Cooper
Prosecution:
Defence : James Hurtle Fisher and Richard Davies
Hanson

Saturday, 19th February 1848.
LAW AND POLICE COURTS.
POLICE COURT
Mr Hanson appeared for the prisoners.

Robert Spearman and Matthew Violet were charged on
suspicion with robbing Donald McLean, of Strathalbyn,
farmer, of £76.

Robert Spearman, landlord of the ‘Mountain Hut’, on
the Glen Osmond road, and Matthew Violet, his servant,
were charged on suspicion of robbing Donald McLean,
of Strathalbyn, of the sum of £76.

Prosecutor was going last night on the Great Eastern
Road, towards his own place, with his bullocks and dray;
stopped at Spearman's inn, the Mountain Hut, where he
had some ginger beer and a nobbler of brandy; it was
just dusk ; went on about a mile ; was sitting on the dray;
his man, James Holloway, was driving; two men jumped
up to the dray; one of them had a black handkerchief
over his face; he took the purse from witness's inner
coat; identified the prisoner Spearman as the man;
knew him from the wind having raised the handkerchief
sufficiently to show his face; the purse contained three
five pound notes; believed he could swear to one of

Donald McLean - The prosecutor. Is an old Highlander,
and also an old colonist, did not appear to be upon very
conversant terms with the English language, which
doubtless led his Worship to believe that he was under
the influence of drink. In answer to his Worship
however he stated that he believed himself to be
perfectly sober, and further on in the examination it will
be found that he stated he had only one nobbler of rum
to drink during the morning. However he appeared
exceedingly eccentric, and gave his testimony in a
manner evidently more agreeable to the listeners than
to the reporter.
He stated that he and his bullock driver were going
home yesterday with his bullocks and dray. They called
at Spearman's, and witness had some ginger beer and a
nobbler. It was then about twilight. Left about 10 or 15
minutes afterwards
Went on about a mile. Was sitting in the back part of the
dray. James Hollaway was driving the bullocks. Two men
leaped on the dray. One of the men had a black
handkerchief over his face, and put his hand into
witness's breast pocket. A little puff of wind came and
blew the handkerchief up so that he saw his face. The
prisoner Spearman was the man. There were three five
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them from some figures on it, and perhaps to another,
which was rather peculiarly torn; there were one and
two pound notes, making in all £76; they did not blind
him ; that was a good job, as he could now do something
for himself ; the second man had his face blackened ;
they both had pistols ; Spearman said "Deliver all that
you have," and put his knee on witness's side, broke
three ribs, and hurt his arm; but, no matter, he should
get over that; when they had taken the money, they
took to the bush ; went back to Spearman's, who was
sitting down, and asked no question as to why he had
turned back ; left the dray and bullocks in Spearman's
charge, and came to town, where he arrived about one
o'clock in the morning; said nothing to Spearman about
the robbery ; was at Spearman's on the first occasion for
ten or fifteen minutes; was sitting in the room ;
Spearman was there, and several others; should not
know any of them ; did not take his money out ; had
some loose silver in another pocket ; did not mention
his having any money about him ; they did not know
that he was worth his hat.

pound notes, and the rest were in one pound notes. The
other man had nothing over his face. They both had
pistols in their hands. Spearman put his knee upon
witness's ribs and broke three of them and also hurt his
arm. Spearman said, “Deliver all you have”. They took
to the bush after they had taken the money. When the
man who took the money was going away witness said,
“I know you”.
Witness returned to Spearman's, who was just sitting
down, and he expressed no surprise at seeing witness
return. Left the bullocks and dray there with directions
for him to feed and water the bullocks and came to
town. The other man who assisted Spearman to rob
witness had his face blackened.
£76 was the amount taken away. There three £5 notes
one of which was ragged.
Had stopped at the house going up about 10 or 15
minutes. Five or six persons were sitting at supper when
he passed up. Had not taken the notes out of his pocket
at Spearman's, and they did not know he had a half
penny. Did not let the purse go without a good struggle
for it.

Mr Tolmer handed a cap to witness, who identified it as
his; it had been found on the road ; had had a straggle
with the men ; did not part with his purse quietly.
By Mr Hanson- Had been in town two days ; had
received £32 from Mr Malcolm, and £25 from Mr
Counsel ; had something to drink, to be sure-to be sure!
was not drunk; was never a drunkard ; had left town
sober enough-as sober as Mr Hanson was at that
moment; always kept himself sober, though he might
now and then take a glass when he knew he was in a
good man's house ; left at about five o'clock; his man
was sober enough-quite able to do his duty; about two
hours had passed from the time he left Spearman's to
the time he came back ; Spearman was sitting in the
same place he had left him; he did not speak a word ;
did not notice if anyone else was present ; the bullocks
were unyoked and j the things brought in by his own
man ; Spearman rendered no assistance (The
prosecutor is a Highlander, and it was with difficulty we
could follow his evidence. We believe we have given its
substance correctly.

By Mr Hanson : Had been two days in town. Received
£32 from Mr Malcolm, of the 'Black Bull' the day before.
Had something to drink. Could not say whether he was
sober, but was not drunk when be left town. Was as
sober as he was then, having only had a nobbler of rum
to drink during the morning. Left town about 5
o'clock. The man driving the bullocks was sober
enough. Sat down at Spearman's table: he sitting on the
other side. It might be nearly two hours between the
time witness left Spearman's and the time he returned
there. Spearman never said, ''What brought you back?'
Could not say who was in Spearman's when be
returned. The bullock driver unyoked the bullocks, and
witness and he carried the things in the dray into the
house.

James Holloway, a man in prosecutor's employ

James Hollaway, servant to Mr McLean

As the two men got into the dray, a third ; stopped him
; hit him with his whipstick could identify the man ; it
was not either of the prisoners; the men did not stop
two minutes ; the one who got up in front put pistol to
witness's head, and another to McLean's witness was
riding on the front of the dray ; it was moonlight ; the
men were all tallish ; the man who attacked him had a
handkerchief on his face, which was blown aside by the
wind did not see the faces of the others ; they did not

Stated that two men leaped up on the dray and one of
them put a pistol to witness's head, and one to
McLean's. It was not either of the prisoners who did so.
Was sitting on the front of the dray. They did not stop
two minutes. It was a little moonlight at the time. One
of them had a handkerchief on his face. Would know the
man who got up in front of the dray if he saw him again.
Did not hear the man speak who got up behind. Came
into town with McLean. Saw no person when he
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speak ; heard Mr McLean say he knew one of them ;
turned round to go to Spearman's : McLean said he
should speak nothing about it there, but go straight on
to town ; Spearman’s his wife, and the waiter, were in
the house immediately after the robbery, McLean told
witness it was Spearman who had robbed him ; when
they were first at Spearman's, there were five or six at
supper; knew none of them; was neither drunk nor
sober, about half and half McLean had had a little, but
knew what he was about, and could walk well enough.
By Mr Hanson - The man who got into the front of the
dray was a stranger to witness unyoked the bullocks
himself; could not say who unhitched them from the
pole, nor who took the whip.
By the Court - On their return, Spearman was lying
down on a form; the men came out of the bush, from
the near side of the road they went away right up the
road, and then into the bush again.

returned except Spearman and his wife and another
man. Before coming to Spearman's McLean said it was
Spearman who had robbed him. Five or six people were
at supper when they passed up. Was about half-andhalf, drunk and sober, going out. McLean knew well
enough what he was about, but he had a little to drink.

Henry Alford, sergeant-major of police
Deposed to prosecutor's having given notice at the
Police Office, at three o'clock; proceeded to the
prisoner's house; knocked some time before the door
was opened; Spearman opened it enquired who had
been in his house during the evening; he said no one
only some bullock drivers; his wife called out that Mr
McLean had been there ; told him he must take him into
custody on suspicion of having robbed that person of
£75, and that he must search his place; cautioned him
to be careful what he said, as it might be used in
evidence against him ; he made no objection to the
search, and took witness into the bedroom to show
what money he had, a box of silver and two notes he
said there was no more in the place ; said he did not
wish to search the place before daylight he replied "Very
well, when you like;" had asked at first how he had been
kept so long at the door - full five minutes; Spearman's
wife said it was a lie, for she had heard him coming; left
a man in charge, and proceeded to the next public
house (Lewson's) ; on returning, about mile from
Spearman's, saw the track of a dray which had turned
round ; picked up the cap produced ; searched the
premises, and desire Corporal Hall to search Mrs
Spearman ; he took her into a back room, and soon
called witness in, who saw a roll of notes on the table;
desired Spearman to come and see them counted ; the
prisoner Violet was taken in charge on account of the
contradictory statements he made and from an idea
that he somewhat answered Holloway's description of
the man who attacked him; on returning to the inn, Mrs
Spearman said she had " planted the swag ;" could not
say that that had any particular influence on his mind in
having her searched.

Sergeant Major Alfred
Stated that he went to the prisoner's house and
knocked some time before he could get entrance.
Spearman then came out and opened the door. He said,
in answer to witness, that no one except some bullock
drivers had been to his house during the evening. Took
him into custody, and proceeded to search his place. He
took witness into his bedroom and showed him a box
with a bag of silver and two notes in it which he said was
all that was in the place. Told him he did not wish to
search his place before daylight. He said, 'very well, I am
willing for you to search it any time you like.' Left
Spearman in charge, and proceeded on to the next
public house. Corporal Hall was desired to search Mrs
Spearman, who called witness in, and saw a roll of notes
on the table. Called Spearman in to see them counted.
Took Violet into custody in consequence of the
contradictory statements be had made to witness.
Spearman's wife said she had planted the swag.
By Mr Hanson — Could not say if such an expression had
any additional influence upon witness in making tbe
search. No matter whether it was in jest or not, she said
it.

Corporal Hall
Had accompanied the last witness; in course of
searching the boxes found a gown which prisoner said

By Mr Hanson : Had not seen the person who got up in
front of the dray before. Witness unyoked the bullocks
when he came back. Did not know who unhitched them.
By his Worship : Spearman was lying down on a form
when they came back. The men came out at the near
side of the bullocks and having committed the robbery
went up a bit of a rise, and then went into the bush.

Corporal Hall stated that in searching he found a gown,
which the prisoner Spearman said his wife had worn the
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his wife had worn yesterday ; in it were three pound
notes and some silver, also a box with a bag of silver, a
£1 and a £5 note; told Mrs Spearman that he must
search her, so that if she had anything she had better
give it up ; she then produced twenty-two one-pound
notes, and two sovereigns; on their being counted,
prisoner said he was satisfied about the number ; said
he must take them before the Court, when she made a
snatch at the notes ; she was loose dressed, apparently
in a gown thrown over her night dress ; she took the
notes out of her left breast; she said she had taken them
in the house, and, having been to town the day before
had them with her.

day before, and which contained £3 and some silver. In
a box was found one £5 and a £1 note and a bag of
silver. Searched Mrs Spearman. She said she had got
some notes. They turned out to be twenty-two onepound notes and also two sovereigns. She made a
snatch at the notes when told that they would be taken
away. She appeared rather awkwardly dressed, and
took the notes out of her left breast with her right hand.
She said it was money she had taken in the house, and
she had been to town the day before and had it with
her.

Mathew Violet
On the application of Mr Hanson, the prisoner Violet
was removed from the bar, and sworn as a witness. Had
been in the colony two years and a half; came from
Western Australia; was formerly steward of a vessel, the
‘Success’, now here, which was ashore at the Swan ; had
lately been living with Mr Frew and formerly at the Club
House and Dr. Rankine's; entered prisoner's employ on
Wednesday last, as cook ; had seen prosecutor from
time to time while he was with Dr. Rankine
remembered his coming and leaving last night went to
bed about an hour after he left ; Mr Spearman was in
the house all that time ; he told witness to go to bed,
and was at that time lying on a form ; heard no more till
the police called him up.
His Worship - Where did you come from to Swan River
?
Witness - From London, sir.
His Worship - Were you not once in this Court before on
a charge of robbery at Captain Wakelíng's ?
Witness - I, sir ? Oh,-oh,-(hesitating).
His Worship - Yes, you sir?
Witness - Oh, I beg your pardon, you mean in this
colony! oh yes, certainly, certainly.
His Worship - And were you not committed for trial?
Witness - Yes, sir.
His Worship - And tried in the Supreme Court?
Witness - Yes, sir.
His Worship - Were you found guilty?
Witness - Yes, sir, unfortunately for me, but Captain
Wakeling says he is sure it was not my fault, and would
be glad to have me back again directly.

Mathew Violett
The prisoner Violett upon the application of Mr Hanson,
no evidence being against him, was then discharged,
and was put into the box on behalf of Spearman.
He stated that he had been in Spearman's employ since
Wednesday morning last. Had been in the colony about
two and a half years, and came from Western Australia.
Had been steward of a vessel and got wrecked there.
Had been in the service of Mr Frew lately, and had also
been at the Club-house. McLean was at Spearman's last
night, about half-past eight o'clock. Went to bed about
an hour after he left. Mr Spearman was in the house at
that time. Spearman told witness to go to bed, as he
usually did.

David Hardy, farmer, Macclesfield
Was at Spearman's last night about sundown ;
remembered seeing Mr McLean ; he was not drunk, but
a little merry; remained there after he had gone for a
quarter of an hour or twenty minutes, then went to bed;
knew nothing more ; was asleep; Spearman was in the
house when he went to bed.

David Harvey, of Macclesfield, farmer, was also called
by Mr Hanson
He was at Spearman's when McLean came there. He
was not drunk, but was a little merry. Remained in the
house about a quarter of an hour or twenty minutes
afterwards, and then went to bed. During that period
Spearman was never out of witness's sight.

By his Worship — Went from London to Swan River.
Had been tried upon a charge of larceny and found
guilty in this colony. It was for an aflair of Captain
Wakeling's, who now said it was not witness's fault, and
was willing to take him back again into his service.
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The prisoner said that Mr Elliot was in the house for a
much longer time, but he had not been able to obtain
his attendance.

The prisoner said he could bring forward Mr Elliot to
prove that he had not been out of the house the whole
night.

His Worship replied that it was doubtful if he would find
him, as he himself had also caused a very diligent search
to be made for that party, for whose attendance he was
most anxious, and had not succeeded in procuring it.

His Worship said he imagined he would have a little
difficulty in finding Mr Elliot. He (his Worship) wanted
him very badly himself.

Mr Hanson observed that the case rested on the single
testimony of one drunken man, without a single
corroborating circumstance.

Mr Hanson submitted that the charge rested upon the
single testimony of one drunken witness, without one
corroborating circumstance.

After some conversation,
His Worship said it was one of those kind of cases that
really he did not know what to do with; he conceived it,
however, to be his duty where such a man as Mr
McLean, of whose character he was aware, swore
positively to the identity of a prisoner, not to dismiss the
case. He was willing, however, to give time for Mr Elliot
to he found.

His Worship said it was one of those kind of cases which
he did not feel justified in dismissing. From what he
knew of McLean's character, he knew he would not
speak a false hood, and he positively identified the
prisoner.

Remanded till Tuesday, and bailed refused.

The prisoner was then remanded to gaol till Tuesday
next, bail in the meantime being refused.

Mr Hanson meant to cast no reproach upon Mr McLean,
further than to state that he might mistake as to the
person. At all events he hoped his Worship would grant
a remand until he could produce Mr Elliot. His Worship
would do so willingly.

Committal hearing (continued)
South Australian – 23rd February 1848 – p3
Tuesday, 23d February.

South Australian Register –
23rd February 1848

Robert Spearman appeared on remand, charged as on
Saturday.

Robert Spearman appeared on remand, charged as on
Saturday.

Messrs Hanson and Fisher for the prisoner.

Messrs Hanson and Fisher for the prisoner.

Mr Smith appeared for the prosecution, and asked for a
remand, as he pledged himself to bring forward
important testimony in a day or two, although he felt
that his Worship would commit the prisoner upon the
evidence as it stood.

Mr Smith appeared for the prosecution, and asked for a
remand, as he pledged himself to bring forward
important testimony in a day or two, although he felt
that his Worship would commit the prisoner upon the
evidence as it stood.

Mr Fisher, for the prisoner, said he had evidence to
produce which would satisfy their Worships of the
prisoner's innocence.
His Worship said that there was sufficient evidence to
commit him as it stood.
Mr Hanson had evidence to contradict it. But he must
know when the case for the prosecution was closed.

Mr Fisher, for the prisoner, said he had evidence to
produce which would satisfy their Worships of the
prisoner's innocence. His Worship said that there was
sufficient evidence to commit him as it stood. Mr
Hanson had evidence to contradict it. But he must know
when the case for the prosecution was closed.
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Mr Smith said his case was never closed until after his
Worship had given his decision.

Mr Smith said his case was never closed until after his
Worship had given his decision.

Mr Hanson said he would examine a witness who was
present – Elliott

Mr Hanson said he would examine a witness who was
present, and called Gilbert James Elliott, gentleman,
who was examined by Mr Fisher.

Called Gilbert James Elliott, gentleman, who was
examined by Mr Fisher. — Was at the 'Mountain Hut' on
Friday evening last. Went there about sundown, and
remained between three and four hours. Spearman
was there when he went, and was there when he came
away. He was not absent from witness's sight more than
ten minutes all the time. Rode straight into town, and
reached it about twelve o'clock.

Gilbert James Elliott, gentleman: Was at the ' Mountain
Hut' on Friday evening last. Went there about sundown,
and remained between three and four hours. Spearman
was there when he went, and was there when he came
away. He was not absent from witness's sight more than
ten minutes all the time. Rode straight into town, and
reached it about twelve o'clock.

By Mr Smith.— Never missed him at all. Would not
swear he was not absent. Was trying to deal with him
about a horse. At first when he went in stood at the bar
about five minutes, and then went into the tap-room on
the right hand of the bar. The bar is between two
rooms. Was drinking whisky and water at the bar. Had
drank about half-a-dozen glasses during the evening.
Mr Wilson, of Mount Barker, was there, and remained
about three quarters of an hour. Was in company with
no other person in particular. Rode up the hill a little
way with Dr Bull. Saw a bullock-dray, and Mrs Spearman
was sitting on it, coming from town. Dr Bull and another
man were riding. Did not remember seeing a bullockdray above Spearman's. Rode up with Dr Bull the length
of Spearman's garden. Had not called at the 'Mountain
Hut’. Had spoken to Dr Bull, at Glen Osmond, about the
horse, and rode up after him above Spearman's without
calling there. Saw Spearman's wife sitting on a dray
opposite the Glen Osmond public-house. Spoke to her
there. She was walking on the road towards home, and
spoke to her there also. She went into a spring-cart then
and rode up in it to her own house. Spoke to her again
when about five yards from her own door. Spearman
was standing at his own door. She said to Spearman she
had bought things in town and he must repay her. He
gave her two notes, and then another, but did not hear
him say it was all the money he had in the house.
Spearman was in the bar when Mr Wilson left. He
generally served customers all that night. Never missed
him. He said, “Mr Elliott, it is eleven o'clock, and I must
close the house”. Could not say he (witness) was
perfectly sober then. Did not come very quick into
town. At the pace he went it might take him about an
hour. When he put the horse into the stable and walked
over to Mr Williams's, he was told it was twenty minutes
past twelve o'clock. It struck one when be left there.
By Mr Fisher. — Was chiefly talking to Mr Spearman all
the time. Had told the police all he had stated now.
By the Court.— The only persons up when witness left,
were Mr and Mrs Spearman. After he left he was called

By Mr Smith.— Never missed him at all. Would not
swear he was not absent. Was trying to deal with him
about a horse. At first when he went in stood at the bar
about five minutes, and then went into the tap-room on
the right hand of the bar. The bar is between two rooms.
Was drinking whisky and water at the bar. The bar is
between two rooms. Was drinking whisky and water at
the bar Had drank about half-a-dozen glasses during the
evening. Mr Wilson, of Mount Barker, was there, and
remained about three quarters of an hour. Was in
company with no other person in particular. Rode up
the hill a little way with Dr Bull. Saw a bullock-dray, and
Mrs Spearman was sitting on it, coming from town. Dr
Bull and another man were riding. Did not remember
seeing a bullock-dray above Spearman's. Rode up with
Dr Bull the length of Spearman's garden. Had not called
at the ' Mountain hut.' Had spoken to Dr Bull, at Glen
Osmond, about the horse, and rode up after him above
Spearman's without calling there. Saw Spearman's wife
sitting on a dray opposite the Glen Osmond publichouse. Spoke to her there. She was walking on the road
towards home, and spoke to her there also. She went
into a spring-cart then and rode up in it to her own
house. Spoke to her again when about five yards from
her own door. Spearman was standing at his own door.
She said to Spearman she had bought things in town and
he must repay her. He gave her two notes, and then
another, but did not hear him say it was all the money
he had in the house. Spearman was in the bar when Mr
Wilson left. He generally served customers all that
night. Never missed him. He said, ' Mr Elliott, it is eleven
o'clock, and I must close the house.' Could not say he
(witness) was perfectly sober then. Did not come very
quick into town. At the pace he went it might take him
about an hour. When he put the horse into the stable
and walked over to Mr Williams's, he was told it was
twenty minutes past twelve o'clock. It struck one when
be left there.
By Mr Fisher. — Was chiefly talking to Mr Spearman all
the time. Had told the police all he had stated now.
By the Court.— The only persons up when witness left,
were Mr and Mrs Spearman. After he left he was called
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back and offered £1 more for the horse. Noticed
McLean there from some remark made by Mr Wilson
about his being a man of property. Did not know when
McLean left the house. Witness had only been twice
within eight months at Spearman's. Did not recollect
seeing any fire-arms there.
By Mr Smith. — Overtook a person at the Toll-bar when
coming home, and rode with him about a mile and a
half. Thought the man said he was from the Port Phillip
country. Never saw him before nor since. Rode on
before him into town as his horse would not keep up.
By Mr Fisher.— Mentioned to the police he had seen
this man.
By the Court. — Thought himself perfectly sober when
he went to the ‘Mountain Hut’.

back and offered £1 more for the horse. Noticed
McLean there from some remark made by Mr Wilson
about his being a man of property. Did not know when
McLean left the house. Witness had only been twice
within eight months at Spearman's. Did not recollect
seeing any fire-arms there.
By Mr Smith. — Overtook a person at the Toll-bar when
coming home, and rode with him about a mile and a
half. Thought the man said he was from the Port Phillip
country. Never saw him before nor since. Rode on
before him into town as his horse would not keep up.
By Mr Fisher.— Mentioned to the police he had seen
this man.
By the Court. — Thought himself perfectly sober when
he went to the "Mountain Hut".

Mr McLean was recalled by the Court, and stated, that
he had not seen Spearman in town on the Friday. Both
the man who got up in the front and the man who got
up at the back took the money. Both laid hold of him,
and said, “Deliver up your money”. Spearman was one
of the men, his face was not so black as the other man's.

Mr McLean was recalled by the Court, Stated that he
had not seen Spearman in town on the Friday. Both the
man who got up in the front and the man who got up at
the back took the money. Both laid hold of him, and
said, 'Deliver up your money.' Spearman was one of the
men, his face was not so black as the other man's.

By Mr Fisher— Had been to the 'Black Bull' that evening
and got £32 17s there by cheque, and the barman of the
house got it cashed. Gave Mr Malcolm £25 more which
he got from Mr Council. The money was wrapped up in
a pocket handkerchief at the 'Black Bull,' after it was
counted. Had counted his money whilst on his way out
on the dray. The man did not see him count it. The
money was in his coat pocket and the coat was
buttoned with one button. Had been drinking with Mr
Malcolm, of the 'Black Bull.' and afterwards went to the
‘Rob Roy’. Was in company with Mr Abercrombie and
Mr Cameron at the ‘Rob Roy’. Had a nobbler in some
ginger beer at Malcolm's. Might have had something
more during the morning. Was not sure what he had to
drink at the 'Rob Roy.' Did not call at the 'Miners' Arms'
going out. Did not take a glass of rum?? at Spearman's.
Could not say whether he took a spider there. Did not
drink a glass of brandy there. Had called at Spearman's
frequently.

By Mr Fisher— Had been to the 'Black Bull' that evening
and got £32 17s there by cheque, and the barman of the
house got it cashed. Gave Mr Malcolm £25 more which
he got from Mr Council. The money was wrapped up in
a pocket handkerchief at the 'Black Bull,' after it was
counted. Had counted his money whilst on his way out
on the dray. The man did not see him count it. The
money was in his coat pocket and the coat was
buttoned with one button. Had been drinking with Mr
Malcolm, of the ' Black Bull.' and afterwards went to the
"Rob Roy". Was in company with Mr Abercrombie and
Mr Cameron at the "Rob Roy". Had a nobber in some
ginger beer at Malcolm's. Might have had something
more during the morning. Was not sure what he had to
drink at the 'Rob Roy'. Did not call at the 'Miners' Arms'
going out Did not take a glass of rum? at Spearman's.
Could not say whether he took a spider there. Did not
drink a glass of brandy there. Had called at Spearman's
frequently.

Mr Fisher thought a remand should not be granted
under the circumstances. No excuse was alleged why
the evidence talked of by Mr Smith was not
forthcoming. The case was that of the keeper of a public
house who was well known to the prosecutor both by
face and voice, and who was the least likely person to
commit such a piece of folly. He thought it would weigh
a little with their Worship that the evidence of McLean
on Saturday and today differed materially; for if he was
to be believed Spearman must have three hands, with
one of which he took away the money and with the two
others held a pistol each. Then Holloway did not hear
the man say “deliver up”,' all he heard was McLean say,
“I know you”. Again, there were no circumstances

Mr Fisher thought a remand should not be granted
under the circumstances. No excuse was alleged why
the evidence talked of by Mr Smith was not
forthcoming. The case was that of the keeper of a public
house who was well known to the prosecutor both by
face and voice, and who was the least likely person to
commit such a piece of folly. He thought it would weigh
a little with their Worship that the evidence of McLean
on Saturday and today differed materially; for if he was
to be believed Spearman must have three hands, with
one of which he took away the money and with the two
others held a pistol each. Then Holloway did not hear
the man say 'deliver up,' all he heard was McLean say, '
I know you.' Again, there were no circumstances which
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which at all connected Spearman with the robbery.
How could he know in what pocket McLean had his
money, for no other pocket was tried? He did not
expose the money at Spearman's, nor did he know he
had a farthing about him by his own account. McLean
must therefore be under a mistake as to person. Before
a jury, at least, the case would amount to nothing, but
if their Worships thought of sending it there, at least the
prisoner should not be deprived of his liberty,
particularly when he could procure highly respectable
bail. Involved in so many contradictions as the evidence
of the two witnesses were, he hoped under the whole
circumstances their Worships would see that it is
impossible that Spearman could be the robber.

at all connected Spearman with the robbery. How could
he know in what pocket McLean had his money, for no
other pocket was tried? He did not expose the money at
Spearman's, nor did he know he had a farthing about
him by his own account. McLean must therefore be
under a mistake as to person. Before a jury, at least, the
case would amount to nothing, but if their Worships
thought of sending it there, at least the prisoner should
not be deprived of his liberty, particularly when he could
procure highly respectable bail. Involved in so many
contradictions as the evidence of the two witnesses
were, he hoped under the whole circumstances their
Worships would see that it is impossible that Spearman
could be the robber.

Mr Smith replied, and said that if their Worships had any
doubt upon the subject their duty was to leave that
doubt to be decided by a jury. But he would produce
additional evidence which would be more conclusive.
He tendered the guarantee of his professional honour
to produce an important witness, and having done so he
could ask confidently for a remand. He would oppose
bail upon the ground that the prisoner should not be
allowed to be in communication with any person until
the case had been fully investigated.

Mr Smith replied, and said that if their Worships had
any doubt upon the subject their duty was to leave that
doubt to be decided by a jury. But he would produce
additional evidence which would be more conclusive.
He tendered the guarantee of his professional honour
to produce an important witness, and having done so he
could ask confidently for a remand. He would oppose
bail upon the ground that the prisoner should not be
allowed to be in communication with any person until
the case had been fully investigated.

Lieutenant Dashwood (speaking to Mr Fisher) said it was
not very likely that McLean and his man having had a
little to drink that their statements should nicely
correspond. Today Mr McLean had identified Spearman
as the person who committed the robbery in the same
manner be had done before, and under the guarantee
which Mr Smith had given, to produce additional
evidence, the only course they thought proper to
pursue was to remand the prisoner till Friday without
allowing him bail.

Lieutenant Dashwood (speaking to Mr Fisher) said it
was not very likely that McLean and his man having had
a little to drink that their statements should nicely
correspond. Today Mr McLean had identified Spearman
as the person who committed the robbery in the same
manner he had done before, and under the guarantee
which Mr Smith had given, to produce additional
evidence, the only course they thought proper to
pursue was to remand the prisoner till Friday without
allowing him bail.

Committal hearing (continued)
South Australian Register 26th February 1848 p 3
Friday, 25th February –
Robert Spearman was brought up on remand, charged with the highway robbery of Donald McLean upon the Glen
Osmond Road.
Mr Smith for the prosecution : Messrs Hanson and Fisher for the defence.
Charles Camoran, of Mount Barker
Had only come to town three weeks ago. Had been in McLean's company, and parted with him at the ' Rob Roy.' He
left there about four o'clock, and was then sober. Had been there about ten minutes or a quarter of an hour.
By Mr Fisher— Had three bottles of porter amongst four and a boy at the 'Rob Roy.' McLean drank nothing elsewhere.
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Robert Peake, of Mount Barker, labourer, was at the ' Mountain Hut' about half-past eight o'clock on the evening of
Friday last. Came from Mount Barker. Spearman and five or six men were at the ' Mountain Hut.' Did not know any
person there but Spearman. Heard Mr Elliot called by his name about half-past nine o'clock. Mrs Spearman called him
by his name. Spearman was not there then. Elliot was rather tipsy, and could not walk in a straight line if put to it.
Elliot was in the house when witness went to bed. Spearman went out about ten minutes before this. Saw McLean
when he first came there. Saw McLean after he was in his dray going away. Spearman left the house about twentyfive minutes after McLean left. Saw him at the kitchen immediately before he went away. Elliot was then sitting close
to witness. Could not say whether Elliot saw Spearman go out. Stopped about twenty minutes in the room after
Spearman left. He had not then come back. Elliot was sitting by witness all that time. Witness was at supper from the
time Spearman left the house until he (witness) went to bed. Went to bed twenty minutes after Spearman left. Elliot
was then sitting down on the form outside the door. Spearman did not sup with witness.
By Mr Fisher — Did not take notice whether McLean was drunk or sober. No person went out of the room with
Spearman, and no one left about the same time. McLean stopped about twenty minutes Judging by the time it would
take a person to take his supper, it was about twenty-five minutes from the time Spearman went out to the time
witness went to bed, and Spearman had not then returned. Could not say whether Spearman was in one of the other
rooms. Witness was sober.
By the Court — Did not see which way the five or six people went who were at supper. They all left while witness was
unyoking his bullocks. The man Violet was at home about his work when Spearman was absent. Spearman made no
observation when he went out.
By Mr Smith— Corporal Hall pointed but the spot where the robbery had been committed. It would take a dray and
bullocks about three quarters of an hour from leaving Spear Spearmans to get there. Corporal Hall saw McLean's cap
picked upon the road, about two o'clock on Saturday morning. Could come from the spot down the hill to the '
Mountain Hut,' running and walking, in four or five minutes. Going from the 'Mountain Hut' to the spot would take
about ten minutes.
By Mr Fisher— Could do it in three minutes down if pushed.
His Worship then committed the prisoner for trial.
Mr Fisher applied for bail, which Mr Smith opposed. His Worship peremptorily refused bail.

The Trial (commencement)
South Australian Register, 18th March 1848, p 2

South Australian Register -21st March 1848

Supreme Court - 15th March

Supreme Court on 17th March 1848
Jury trial

Robert Spearman was then placed at the dock indicted
with feloniously assaulting Donald McLean, and stealing
from his person the sum of £76, on the Great Eastern
road.

Robert Spearman was then placed at the bar charged
with assaulting Donald McLean, and stealing from his
person the sum of 76 pounds on the Great Eastern
Road.

Messrs Fisher and Hanson defended the prisoner.
Mr Fisher and Mr Hanson appeared for the prisoner.
THE CASE FOR THE DEFENSE (Mr James Hurtle Fisher
and Richard Davies Hanson)

The Advocate General opened the case at length, and
called the prosecutor.

Prosecution case
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The Advocate-General detailed the circumstances of
this robbery as follows. The private prosecutor had left
town in his bullock dray, accompanied by the driver.
They stopped at the 'Mountain Hut', kept by the
prisoner, on their way up and had something to drink.
When they had proceeded about a mile, three men
came out of the bush, two of whom being armed with
pistols, and one with his face blackened. One of these
men jumped upon the back part of the dray, and seizing
hold of McLean robbed him of the amount mentioned.
That man had been clearly identified by McLean as the
prisoner from the fact of the wind having blown the
black handkerchief off his face. McLean, after the
robbery was committed, returned to Spearman's,
where he put up his bullocks. Spearman expressed no
surprise at his having turned back. A remarkable
circumstance was that £22 found upon the prisoner's
wife would just make one-third of the amount of the
spoil. But there was an expression made use of by the
prisoner's wife which would be decisive of the case. She
said she “had planted the swag”. The Advocate-General
only relied upon this as one circumstance connected
with the offence. It was impossible in almost every
instance to identify money when it was in notes, and he
would not attempt it in this case. He would prove that
Spearman was out of the house when the robbery took
place.

Donald McLean - farmer, Strathalbyn,
Who deposed that he knew the prisoner; had been in
his house; recollected going out with his dray towards
home; stopped at the ‘Mountain Hut’ about ten or
fifteen minutes; James Halliwell, his man, was with him;
went on about a mile; was sitting in the dray; the man
was driving the bullocks; two men came into the dray,
and a third stopped the bullocks; the two said, “Give up
your money”; one got up in front, between the bullocks
and the wheel; the other got up behind; they each had
two pistols, and placed them within six inches of his
head;he said he will give all, but save his life; they
kneeled down on their knees; although he said he would
give up his money, he held it as fast as he could;
Spearman’s hand was in his pocket first; the other man
twisted his arm; he had 76 pounds in his pocket, besides
two receipts; 67 pounds in one pocket and 9 pounds in
another; on going along the road, he put both sums
together, and tied them in a pocket handkerchief;
Spearman took it ; he had a handkerchief on his face,
which the wind blew aside, so that he saw Spearman;
could swear that it was Spearman; the men (all three)
took towards the bush ; he said to himself when they
were gone, “Now, you have done it – I know you”; he
thought he had better turn back, as he would get no
praise if he let the robbers escape; felt hurt in his arm,
and thought he had three ribs broken; returned to the
‘Mountain Hut’; Spearman and his wife were there;
Spearman was lying on a stool; asked him to take charge
of his bullocks and dray, and luggage for the night, who
said he would; came straight to town; met a policemen
who asked him his name; asked him to show him the
way to the barracks, and told the police how he had
been used; went to McFie’s, the ‘White Hart’, and went
to bed; went to the doctor on the Sunday morning; had
among the money three 5 pound notes, others 2
pounds, and one pound; his cap fell off at the time of
the robbery; did not miss it until about half a mile on his
way back to Spearman’s; could not swear to the cap
produced; received 32 pound and 17 shillings from Mr
Malcolm, and 25 pounds from Mr Counsell.
By Mr Fisher - was in the habit of calling at Spearman’s;
had known Spearman for nearly two years; after leaving
Malcolm’s, he called at Abercrombie’s, Flett and
Linklater’s, Disher and Milne’s, Chamberlain’s, Bowen’s
and the ‘Rob Roy’; left town on Friday evening; was
quite sober when he left the ‘Black Bull’; took nothing
between there and the ‘Rob Roy’; had either a nobbler
or a glass of porter there; had a glass of ginger beer and
a nobbler at the ‘Mountain Hut’; left town between four
and five o’clock; did not remember meeting any bullock
drays; was sitting in the centre of the dray on a
tarpaulin; thought the bullock driver was on the front of
the dray when he was robbed; did not see the third man
till he went away; he told the man to stop the bullocks,
and presented a pistol at him; Spearman got up behind
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The witnesses examined on the part of the Crown were
Donald McLean the prosecutor, James Halliwell, bullock
driver, Robert Peak, labourer, Serjeant Major Alford,
Corporal James Hall, Charles Camoran, Richard
Counsell, Alex. Malcolm, and Police-constable Dewson.
Their evidence varied little from that given before the
Police Magistrate, and which we fully reported at the
time. There was however one item of additional
evidence which we may just mention. The £22 found
upon Mrs Spearman were wrapped up in a small piece
of dirty-white calico; and by an unfortunate question
put to Mr Malcolm, by Mr Fisher, on cross-examination
it appeared that when McLean left the 'Black Bull ' he
tied his money up in a piece of calico similar in texture
and colour to that produced, but about four times
larger. Another novel fact was that Mrs Spearman, who
was in her night dress, asked the Policeman to let her
retire to change her dress, to which he assented, and
yet she came back almost immediately from her
bedroom, having only put her stockings and shoes on,
telling that she thought she had better remain in the
constable's sight. Was she sincere, as she was not in
custody, and if not what was her object in retiring? Was
this before or after she told Sergeant Alford that she had
'planted the swag?'.
This was the case for the prosecution.
Mr Fisher took an objection to the indictment, inasmuch
as the several sums of £5, £2 and £1 were not
mentioned to be 'respectively secured', as promissory
notes for the payment of money.
His Honor was inclined to think the indictment would
do.
Mr Fisher had another objection. There was no
allegation that other parties were concerned in the
robbery; and it had been proved that other parties were
present.
His Honor did not think it a variance, and no prejudice
could result to the prisoner from the fact.

the dray, and the other man in front ; the bullock driver
was talking with the third man; the two men were at
him, and the one at the bullock driver at the same time;
the two men sang out together “Give up your money”;
had four pistols pointed to his head; did not observe
what became of them; the money was in a handkerchief
in his side pocket; his coat was buttoned; prisoner
unbuttoned it, and did not stop to button it again; had
in his pocket 76 pounds; none of the men had a hat or
cap on; was not sure whether he told his man that he
knew Spearman; had a purse in his waistcoat pocket;
prisoners did not take that; cannot say whether
Spearman said, “Deliver up all that you have”; it was a
clear moonlight night, about nine o’clock; would swear
that the moon was shining; witness and his man were
sober; it was about an hour and a half from the time he
left Spearman’s to the time he returned there; Halliwell
said he knew the man who stopped him; he left him at
Spearman’s; he was a thin-faced, tall man; did not ask
his man to swear to Spearman; did not remember
seeing Spearman in town before he left; did not take his
money out at Spearman’s; nor talk of having any in his
possession.
By his Honor – Came from Argyleshire; could speak
English before he came here ; there were five or six
people at Spearman’s, when he called there first; had
nothing to drink at Spearman’s when he returned; only
remained there while unloading the dray; the man was
sitting on the near side of the dray.
James Halliwell
Recollected being in town with previous witness; left
town about 5 o’clock going to Strathalbyn; stopped at
Spearman’s and remained there a quarter if an hour or
twenty minutes; on getting to the top of the hill, was
stopped by the three men; one got up on the pole and
another in the dray, and another outside; one put a
pistol to his head; did not notice whether the man on
the dray had a pistol; McLean said to him, “Well, James,
they have got my pocket - what shall we do?”, he
replied that he should know best, but would advise him
to return, and they might see some of the men at
Spearman’s; McLean said, “Do you think Spearman was
one?”, he replied that he did not know; McLean said, “I
think he was, and I’ll swear to him”; the men had
something over their faces; returned to Spearman’s;
stopped there about five minutes; Spearman was lying
down; returned to town with McLean.
By Mr Fisher - Mr McLean was sitting in the middle of
the dray ; witness was sitting on the pole ; the man that
got up in the front was standing with one foot on the
pole, and the other on a piece of iron which went across
the poles ; helped to unyoke the bullocks at Spearman’s
; did not hear the men speak at all at the time of the
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Mr Fisher still contended that there should be a special
averment that the prisoner did commit the offence with
others.
His Honor overruled the objection.
Mr Fisher then addressed the jury, and complimented
them upon their well-known judgment. He did not find
it necessary to warn them against any other impression
than that formed by the evidence they had just heard.
The prisoner had conducted his house for a period of
two years in a most creditable manner. Acts of this kind
were usually the result of misery or of vice; and he
would show the prisoner could not be held to have been
actuated by either. Then it was already shown that the
prisoner did not know that the prosecutor had one
halfpenny, and yet they were bound to believe that such
a man could go and put his hand in his pocket and take
out the money. But he would contend that it was most
probable he lost no money at all. It made his (Mr F's)
feelings boil to see a man like the prisoner, placed at the
dock for such a length of time, to answer a charge
supported by such evidence. He had stated he was
sober. He would prove to them (jury) that McLean and
his servant were in such a state that neither of them
knew what they were about. He had said he had not run
his dray up against another. He would show he had
done to. There was not one tittle of evidence beyond
that which would be forced by the most violent
presumption that Spearman could be the person who
committed the robbery. The statement of Hollowell
and McLean differed so much as to amount to a
contradiction in all the material points, but they agreed
perfectly with respect to the immaterial. Which of them
was entitled to belief? The bullock driver was. [Counsel
here commented on the evidence of the prosecutor and
his servant.) Looking at the state of confusion in which
the prosecutor must have been with four pistols to his
head, was it likely that his vision could be so perfect as
to recognize Spearman more than any other man. It
was a charge which not merely would destroy the man's
prospects in life, but even if he were innocent would fix
a stain upon his character. Then upon what evidence
were they to convict him? The prosecutor had not
identified him by voice, by dress, or by his general
appearance, but by an accidental puff of wind disclosing
his vissage for an instant. Was it upon such evidence
they would convict? And particularly when they knew
that McLean was well known to the prosecutor.
Another noticable circumstance was that the person
who had said that Spearman left the house had not
stated that others left the house before or after him.
Could they believe that the prisoner, who had
entertained but a few moments before the prosecutor
as his guest when he had plenty of money at his
bankers, could be guilty of such a diabolical offence?

robbery ; assisted in taking the luggage off the dray ; did
not recognize any of the men ; the man who got up in
front was not Spearman ; McLean had had a little to
drink.
By his Honor – The man who got up in front was about
a yard from McLean ; he did not get into the dray ; he
did not tell McLean that he had seen one of the men at
Spearman’s ; gave the man who was getting up in front
a blow with the whipstick somewhere about the head
and shoulder ; he had a pistol in each hand ; neither of
the men told him to stop the bullocks ; sat on the pole
until the men went away ; the bullocks stopped
themselves, when the men came out of the bush ; did
not tell Sergeant Alford that he had seen one of the men
at Spearman’s
Robert Peake - farm labourer, Mount Barker
Knows the ‘Mountain Hut’ ; was there on the 18 th of
February ; came in from Mt Barker, and arrived at
Spearman’s about half past eight ; did not know any that
were there ; heard the name of Elliott ; heard Mrs
Spearman call him by name while at supper ; McLean
left about twenty minutes after he arrived there ;
Spearman was in when McLean went away ; Spearman
went out about twenty minutes after McLean left ; he
went into the main road ; remained in the room about
twenty minutes after Spearman went out ; did not see
him again that night ; witness went out to go to bed ;
Elliott was still sitting in the room ; the police arrived
about one o’clock in the morning.
By Mr Fisher – The house is very much frequented by
bullock drays ; Mr Spearman generally went out to assist
a bullock dray on arrival ; it was nothing uncommon for
innkeepers to do so.
Sergeant Major Alford
On the 19th February about one o’clock AM, McLean and
his bullock driver came to the barracks ; on his
information proceeded to the ‘Mountain Hut’, along
with Corporal Hall and PC Dewson ; arrived there about
two o’clock ; knocked at the front door, and got no
answer ; opened the parlor door , went in, knocked at
another small door leading to the bar ; came out , and
went to the front door again, when Spearman came ; he
opened the door, and witness went in ; he got a light,
enquired who had been there, and he said, “No one but
some bullock drivers, who were in bed”, asked him if
anyone else ; he said a Mr Wilson and Mr Elliott, Mrs
Spearman ; Mrs Spearman called out that McLean had
been there ; told him that he was his prisoner, for
robbing McLean, and cautioned him that what he said
might be used for or against him ; told him that his place
would not be searched until daylight ; he said, any time
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Representing the high position which the AdvocateGeneral held, it did not follow, no matter how he might
wish to do his duty to the Crown, that he was warranted
in making statements to the Jury which were not
supported by the facts. It was not justice to the accused,
putting charity out of the question. He had adverted to
an expression which had been made about Mrs
Spearman saying she had “planted the swag”. That was
done for the purpose of influencing the minds of the
jury against the prisoner, and was not supported by a
tittle of evidence. It was a pure invention of the learned
Advocate's. But supposing it to be correct that she had
said so, was it natural that she should make use of such
expression except in jest? If she had really done so
would she have said so? It was monstrous to infer
otherwise. Then the Advocate General would have
them believe the £22 found was the third of the sum
lost. They would find that the sum found upon Mrs
Spearman was accompanied by two sovereigns, and
showed clearly that they could not be a portion of
McLean's money. Then there was no attempt made to
trace the notes as having been in McLean's possession.
The number of the notes or one of them could surely
have been given by the Bank who paid them over to
Malcolm's barman. It was the duty of the Crown to do
so. Then how was it that McLean spoke not to the
identity of the other men whose face was not covered?
Again, Hollowell said that only one man got into the
dray, the other stood on the pole. McLean said two men
got into the dray. How could they find the prisoner at
the bar guilty upon such contradictory testimony?
Were it not for the sake of the future character of the
prisoner, he would confidently leave the case here,
certain of an acquittal. Then the bullock driver heard
nothing about the threat sworn to by McLean, of “give
up your money”, or anything else. But even if McLean
had heard the voices, it was the strongest proof in
favour of Spearman, that he did not recognise his voice.
They must, he (Mr F.) was sure, not only stretch their
imaginations but their consciences, if they found the
prisoner guilty on such evidence. But they were bound
to believe that the money was abstracted from
McLean's breast pocket, and that it was done without
tearing the coat or wrenching off a button. It was quite
clear that McLean, at all events, was not in a state which
people liked to see an elderly man in. He (Mr F) did not
know what were his previous habits, but it was painfully
certain he had indulged in intoxicating draughts that
evening. Then, according to his own account, he
travelled half-an hour without knowing his cap was off.
Was that like a sober man? They were not to suppose
that his cap was knocked off during the robbery, for if it
had been so it would have been in the dray; for it could
not fall through the arpawling??? in the bottom. Was
not the inference the more reasonable that McLean was
staggering drunk after he got out of the dray, and lost it
in that way? At the time he only said to the bullock-

witness thought proper ; he wished witness to go and
see what money he had ; he took me into the bedroom,
and showed me a small box, in which was a bag of silver
and two notes ; in answer to witness, he said that was
all the money he had in the house ; left Spearman in the
charge of Police Constable Dewson, and proceeded to
the next public house (late Crafer’s), in company with
Corporal Hall ; on returning, about a mile from the
‘Mountain Hut’, saw a track where a dray had turned
around, and picked up the cap produced ; it was just on
the rise before getting to the top of the hill, it was clear
moonlight ; returned to the ‘Mountain Hut’, and said
that he would search the place at daylight ; Mrs
Spearman said she had “planted the swag” ; at daylight
desired Corporal Hall to search the premises ; saw Mrs
Spearman go with Hall into the parlour, and after a short
time the corporal called him in ; saw a quantity of notes
on the table, and called prisoner to see them counted ;
there were 22 pounds in notes, and two sovereigns ;
was kept four or five minutes waiting before he got in ;
Mrs Spearman said he was a liar, for she had heard him
coming.
The witness was cross-examined by Mr Fisher but
nothing further was elicited.
Corporal James Hall
In searching the premises, found a gown of Mrs
Spearman’s with three one pound notes and some silver
; prisoner said his wife had worn it the day before ;
found 22 pounds in notes, and two sovereigns, and 3
pounds which we found previous ; altogether
amounting to xxx notes produced) ; the notes were in
the left breast ; she was very loosely clad ; witness said
he must keep it, on which she made a snatch at it ; he
said, if it were her’s, she would get it again ; Spearman
was present, and the money counted in his presence ;
Mrs Spearman said she had taken the money in the
house, and had the xxx in town with her ; understood it
to be the day before ; had been sent out in the
neighbourhood last week ; went with Spearman to the
place where the robbery was committed in nine
minutes, and returned in five minutes, walking and
running, but not to distress himself ; went across the
hills, not on the regular road.
By Mr Fisher – Went up the hill, and ran when he got on
the track ; did not puff at all ; two sovereigns were inside
the notes.
Charles Cameron
Recollect being at the ‘Rob Roy’ on a Friday, about four
o’clock, with McLean, his man and Abercrombie : saw
McLean leave ; was with him about ten minutes ; he was
sober ; had three bottles of porter amongst four men
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driver “Do you think it was Spearman?” and afterwards
says, “I think it was, and I will swear to it” and today, he
had performed his promise by so doing. That was
important because it was the first introduction of
Spearman's name into the transaction. Then it was
proved that Spearman had gone out of the front door in
the most public manner, and because he happened to
do so they were bound to draw the monstrous inference
that he had become a highway robber. Again, although
every opportunity was afforded Mrs Spearman for
making away with any suspicious property, it was
proved she had not attempted to go out of the room
where the prisoner was. Had she not plenty of time and
opportunity to make away with the money, and would
she not have done so it she knew it to have been taken
from the prosecutor? In fact, there was no testimony
against the prisoner except that of McLean, who had
been contradicted upon every point on which he could
be contradicted, by Hollowell, and the circumstances
adduced by the Crown to support his testimony, were
altogether in favour of the prisoner. No firearms were
found in the house, and he would show that no firearms
ever were there. He would prove that upon that night
there were two or three strange men about the road,
who ventured into a place where men had never been
seen before. He would show, not only that the prisoner
had plenty of money, but that he had paid a deposit of
£20 to Mr Elder, and had given a guarantee to pay the
remainder of the passage money of an aged mother,
and several of his sisters to this colony. Were those the
feelings that would actuate the breast of a
highwayman? Taken with the moral improbability of
such a person committing such an act, he would show
that both McLean and his bullock driver were drunk
upon the night in question.

and a boy ; McLean was perfectly fit to take care of
himself ; he went away, fitting on the dray.
Richard Counsel - Land surveyor
On the 17th February, paid him the sum of 25 pounds in
notes (two 5 pound notes, and fifteen one pound notes)
; they were bank notes.
Alex Malcolm - ‘Black Bull’ –
Knows the prosecutor ; recollect him being at his house
on a Friday at the latter end of February ; paid him 32
pound and 17 shillings by cheque on the Bank of South
Australia ; counted his money for him ; there were fifty
two one pound notes, and three five pound notes,
amounting to 67 pounds ; the notes were on both Banks
of this place.
By Mr Fisher – Prosecutor wrapped them up in a white
rag or handkerchief, something similar to that
produced.
Sergeant Alford recalled
Saw McLean at the Barracks ; he had no hat on ; he had
a handkerchief on his head.
Isaac Dewson – PC
Was in Spearman’s hut, in the company with Sergeant
Major Alford and Corporal Hall ; was in the tap-room,
while Sergt Alford and Spearman were in the bed-room
; heard Spearman say, “That is all the money I have in
the house”, Mrs Spearman was with me, sitting nearest
to the bed-room.
By his Honor – Was left in charge of Spearman ; Mrs
Spearman was along with witness and prisoner all the
time that Sergeant Alford and Corporal Hall were away,
except going into the next room under the pretence of
changing her dress ; she did not change it ; she was not
in my charge as a prisoner ; would have let her gone out
with asking.
This closed the case for the prosecution.

Defense case
Mr Fisher raised two objections to the indictments. First
– that the several sums of five pounds, two pounds and
one pounds were not laid, as being respectfully secured
as promissory notes ; and secondly – that there was no
allegation that there were other parties engaged in the
robbery, as has been shown in the evidence.
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His Honor thought nothing of the first, and considered
the second immaterial, as the absence of a special
allegation could not prejudice the prisoner.
Gilbert James Elliott
Gilbert James Elliott - examined by Mr Hanson
Counsel then called Gilbert James Elliott, who gave the
same testimony as that in the Police-office, that he had
been at the 'Mountain Hut' from the time McLean left
until eleven o'clock, and had not missed Spearman out
of the house more than ten minutes during that time.
By Advocate-General - In answer to the AdvocateGeneral, he said, he had taken about six glasses of
whisky and water hot, with sugar, at the house,
between sundown and eleven o'clock. Could not say
when Peak left the room as he took no notice of his
going. Had been doing nothing for the last twelve
months.

By Mr Hanson.— Was in receipt of £100 a-year from
home.

Know the prisoner at the bar ; recollected seeing Mr
McLean at the Mountain Hut on Friday evening ; arrived
there at sundown, and remained till about eleven
o’clock ; during the time he was in the house, prisoner
was in the house most of the time, was talking with him
during the evening ; did not recollect missing him ; when
he left, no one was there but prisoner and his wife.
Cross-examined – Started from Tanner’s Stables ; went
merely for a ride, about two hours before sundown ;
passed Mrs Spearman at the ‘Miner’s Arms’, she was
sitting on a dray ; saw Dr Bull at Glen Osmond ; this was
about six o’clock ; overtook Dr Bull again about half way
between the ‘Miner’s Arms’ and the ‘Mountain Hut’,
passed the ‘Mountain Hut’ in company with Dr Bull,
arrived at the ‘Mountain Hut’ about sundown ; Mrs
Spearman had just arrived ; prisoner gave her three
notes, in repayment of money which she had laid out in
town ; Peake was at the ‘Mountain Hut’ that evening ;
witness had six glasses of whisky and water during the
time he was there ; did not recollect being alone with
Peake and Mrs Spearman ; it is quite possible it may
have been so ; did not recollect Spearman being absent
; had done nothing for twelve months ; had no other
object in going to Spearman’s but merely to exercise his
horse ; had been in the Police Force about twelve
months ago ; left because they did not like me ; had also
been in it about six or seven years ago ; was dismissed
along with several others, on the arrival of Governor
Grey.
By Mr Hanson – Was receiving an income of one
hundred pounds a year from England ; after leaving the
police the first time, was taken on again.
By his Honor – Left the last time, in consequence of
unsteadiness.

Charles Samuel Poole, clerk in the Bank of Australasia
Stated that the prisoner, at the time of the robbery, had
a balance in his favour of 143 pounds, 1 shilling.
By his Honor.— The balance had been drawn out by
cheque on the 3rd of March.

Charles Samuel Poole - clerk in the Bank of Australasia,
examined by Mr Fisher
In the month of February last, prisoner kept an account
at that bank ; he had a balance of 143 pound and one
shilling.
By his Honor – The account has since been closed ; the
balance was drawn out by cheque on 3rd March.

Joseph Teackle, bullock driver
Joseph Teakle - examined by Mr Hanson
Lived at Hindmarsh when he was at home. (Laughter.)
Met McLean at about eight o'clock on the night in
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question, about 200 yards above the toll bar, when
McLean's bullocks nearly drove him into the Creek.
Witness sang out, “Give me more room”. McLean's
bullock driver answered, “D — n your eyes, have you not
plenty of room ? Go on or l'll give it to you”. .Witness
replied, “Two can play at that”. McLean was as drunk as
his man. He jumped down and reeled about, and told
his man not to mind, but to go on.
By the Advocate-General. — The sun was gone down
long before that. It must have been past eight o'clock.
The road was rather narrow there. Witness was looking
out for his own team, the same as the Advocate-General
would look after his. There was not much dust there.

Was a bullock driver, residing in Hindmarsh ; knew
Donald McLean ; met him about two hundred yards
above the Toll Bar ; his bullocks nearly ran me into the
creek ; sung out that he wanted more room ; the driver
said, “D____ your eyes, haven’t you got room enough?”
; he replied, “No, I’m in the creek” ; McLean said to his
driver, “Don’t pay attention to those fools – go on”. ; he
and his driver were both drunk ; their dray nearly took
his body bullock away.
Cross examined – The bullocks were drawing timber ;
the timber was 45 feet long ; it was about 8 o’clock ; the
sun had gone down

David Harvey, of Macclesfield, farmer
Stated that he had been to the house on Friday night.
McLean remained there about half-an-hour or
something over. Witness remained about a quarter-ofan-hour or twenty minutes after he left, and Spearman
was in the bar all the time. Understood that Peak came
to bed about half-an-hour after witness went.

Richard Hardiman of Mount Lofty, farmer
Had been left in charge of Spearman's house during the
races, and at other times, and had never seen any firearms in the house.

David Harvey - resided at Macclesfield
Was at the ‘Mountain Hut’ on Thursday and Friday night
; Donald McLean was there on the latter night ; he
remained there about half an hour ; Spearman was in
the bar when witness went to bed ; he had not been
absent ; did not recollect seeing Peake there ; (On Peake
being shown to him, he recollected seeing him at the
house.) ; Though Peake went to bed about half an hour
after himself.
Richard Hardiman - farmer, Mt Lofty

Alexander Lang Elder was called as a witness, but did
not appear.

Knew Spearman ; had been several times left to care for
his house ; had been left there at the time of the races ;
had access to all parts of the house; had not seen any
firearms.

THE CASE FOR THE PROSECUSION (Mr Smith)

This closed the case for the prisoner.

The Advocate-General addressed the Jury, and argued
that the circumstances taken with the main facts were
such as to find the prisoner guilty upon. He was free to
confess that he hardly recollected a case of alarm and
assault in which two persons could be found entirely to
agree as to the material facts. Mr Fisher had said that
the bullock-driver's evidence should be taken rather
than that of McLean. Now he thought they should take
it quite otherwise, and if he could have put in the
depositions before the Police Magistrate, which the
Crown could not do, he would have readily shown them
which to believe. He argued that the prosecutor, being
a native of the Highlands of Scotland, must be allowed
great latitude in the construction of his language. Mr
Fisher wanted to confuse them as to the man who was
masked with a black silk handkerchief, but the fact was
both were masked according to the account of each
witness. The evidence of the bullock driver on the part
of the prisoner must be put aside altogether on point of
time. Then the only evidence of an alibi attempted to

The Advocate General replied
His Honor then summed up at great length, going
minutely through the evidence, and concluded at
twenty minutes to twelve.

G85 - Highway robbery of Donald by Robert Spearman in 1848 - Page

49 of 93

be given was by Mr Gilbert Elliott, who had by his own
account drank six glasses of whisky and water. Why had
not his learned friend endeavoured to show how
Spearman had been employed during the time he was
proved to be absent? That if he had not been employed
in this deed, it could easily have been shown what he
was about. But the strongest circumstance against the
prisoner was that of expressing no surprise at McLean's
return to his house, taken into account with the
confusion of McLean, and his having on no hat.
Respecting the money which the prisoner had in the
Bank, although it was a circumstance that certainly
weighed for him, yet it was by no means conclusive, and
nothing was more common than to find people who had
means endeavouring to enhance them by the most
unwarrantable acts. With respect to firearms, it made
no matter whether they were found in the house. Then
not one witness was put into the box in favour of the
prisoner's
character,
notwithstanding
the
'respectability' talked of by his learned friend, and, the
injury which his reputation would sustain by a charge of
this nature.
DIRECTIONS TO THE JURY (Judge Cooper)
It being now ten o'clock, his Honor asked the jury
whether they should like him to sum up tonight or in the
morning. The jury wishing the case to be proceeded
with, his Honor then summed up, and observed that in
the outset he would remark that the whole question
was whether they believed McLean or not. If they did,
they must convict the prisoner, and if not they must
acquit him. But there were so many facts and
circumstances connected with the case to be
considered before arriving at either of these conclusions
that he would not be doing his duty if he gave a mere
summary.
[His Honor here went through the whole of the evidence
with great minuteness.]
It was a most remarkable circumstance that three men
would go out to commit a highway robbery and neither
have a hat on. There was a difference in the evidence
given by McLean before the Magistrate and that given
there; and also a difference between his evidence and
that of Holliwell. But they had heard all, and it was their
province to say if they considered such material. It was
very extraordinary when Holliwell made a resistance
and struck one of the men with his whip that not one
word was spoke. Although the learned Advocate could
not turn round and say that his witness could not be
believed in some respects, still it was their peculiar
province to judge of the credence to be attached to any
evidence they had heard. He could not tell them that
the evidence of McLean was worthy of as much belief as
if it were uncontradicted in some respects by the other
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principal witness who was present. Some stress
appeared to be laid by the Advocate-General upon the
fact of the money having been found upon Mrs
Spearman in a piece of rag, but he did not attach much
importance to it. So far as Mrs Spearman's having
retrained in the presence of the Policeman Dewson,
when she could have acted otherwise, was a
circumstance in favour of the prisoner. It would be
important in the prisoner's favour likewise that no
firearms were found by the Police. One peculiar feature
in the case was this, what had become of all the six or
seven persons who were at Spearman's at supper? And
they heard nothing of who were the persons that
accompanied the prisoner, if he had committed the
robbery. How could Spearman concert with these
people, and how was he to know that McLean had
money? But the man's habits might have betrayed him.
The other singular circumstance was that of McLean's
putting up the dray at Spearman's and not mentioning
the cause of his return, and yet neither Spearman nor
his wife questioning him upon it. But after all the real
question, and before which all these circumstances
vanished, was, whether they believed the evidence of
McLean when he swore that Spearman was the man.
His Honor concluded at half-past eleven o'clock, when
the Jury after consulting about ten minutes in the box,
retired, and exactly at twelve o'clock came into Court
and returned a verdict of Guilty.
[The Court house during the whole of the trial was
crowded to excess, and such was the anxiety to know
the prisoner's fate that the crowd increased with the
lateness the hour.]
Mr Fisher moved for an arrest of judgment. His Honor
said it was too late to-night, and the Court then
adjourned.

Verdict
The jury retired for a quarter of an hour, and returned
the verdict of guilty.
Mr Fisher rose to move no arrest of judgment but his
Honor ordered the prisoner to be removed, saying he
would fix a future date for the argument.
The court adjourned shortly after twelve o’clock.

Sentencing
- after final arguments
South Australian Register, 22nd March 1848, p2

South Australian Register, 22nd March 1848, p2
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Supreme Court

SUPREME COURT— CRIMINAL SIDE.

Monday 20th March 1848

Monday. 21st March.1848

Robert Spearman, convicted of highway robbery, was
placed in the dock for sentence.

Robert Spearman, having been placed at the dock,

Legal argument
Mr Fisher moved for a rule, to show cause why there
should be an arrest of judgment, on the grounds – 1st,
that one part of the indictment is repugnant to the
other, 2nd, that there was no proper description of the
offence, and 3rd, that there was no proper conclusion to
the indictment.

Mr Fisher rose to move for a rule to show cause why
judgment against the prisoner should not be arrested,
upon three grounds.

The learned counsel first read the indictment, then
proceeded to the two first points, which he took
together. It was necessary not only that the notes
should be stated to be a certain value, but they should
be said to be due and satisfied. The words were, 3
promissory notes of 5 pounds each, and of the value of
5 pounds each, 10 promissory notes of 2 pounds each,
and of the value of 2 pounds each, and 20 promissory
notes of 1 pound each, statement that the said sums of
5 pounds, 2 pounds and 1 pound respectively, were
secured and payable upon each of the said promissory
notes, so that the conclusion only could be come to, that
each of the notes was of the value of 5 pounds, 2 pounds
and 1 pound. He would notice a peculiar circumstance
in this case. It was the frequent practice of Judges to
give to the evident intention of the drawer. Now, here
the intention was very plain, as the words ‘each of’ were
into lined.

First, that one part of the indictment was repugnant to the
other; second, that the indictment contained no proper
description of the offence; and, thirdly, that there was no
proper conclusion to the indictment. It should not only be
alleged in the indictment that promissory notes mentioned
therein (Bank notes) were of the value set out, but also
that they were properly secured. It was alleged in the
indictment that there were three distinct and different
kinds of promissory notes, three of the value of £5 each,
ten of the value of £2 each, and twenty of the value of £1
each. Counsel called attention to the language of the
indictment as to the manner in which the promissory notes
were described as being secured, and argued that no other
inference could be drawn but that the said several sums of
£5, £2 and £1 were severally secured for the payment not
of £5, £2 and £1, but for £1 only, the said several sums
'being then and there so respectively due and unsatisfied'.
He would draw in aid of his argument that the Judges had
been in the habit of giving effect to the intentions of the
framer of an indictment, and it was evident that such was
the intention of the framer of the indictment in this case,
because the 'each of', meaning each of the notes, was
interlined in the indictment, and were not to be found in
any of the precedents.

His Honor – They certainly might as well not have been
there.

His Honor — The words might as well not have been there,
certainly.

Mr Fisher urged that they were essential, and could not
be treated as surplusage. He quoted from 1 Russell on
Crimes, 788, and 1 Starkie, 4, 3 to show that no essential
portion of an indictment or portion referring to identify
of offence, could be treated as surplusage. He thought
these two points, description and repugnance, so clear,
that he need not further trouble with the court, but take
the third point which was equally so.

Mr Fisher would anticipate the objection which would be
taken on behalf of the Crown, by quoting 'Russel on
Crimes', page 788, to show that the introduction of these
words was a surplusage which could not be rejected, being
essential to the identity of the offence in this particular
case. That point, as to one part of the indictment being
repugnant to the other, and that there was no sufficient
description of the offence were necessarily involved in the
same argument. In the last however, the offence was not
an offence 'against the form of the Statute',' -as charged in
the indictment, but it was an offence against the statute
and the ordinance adopting the statute in this Province. It

His Honor – But you have only had one point yet.
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Mr Fisher – The two first are included, repugnance and
want of proper description.
His Honor – Oh, yes.

Mr Fisher – The third is, that the indictment concludes
‘against the form of the statute” ; it should be ‘against
the form of the Ordinance of Council and the Statute”,
as the statute not having been passed till after the
foundation of the colony, could have no operation here
until the passing of the 5 Victoria, No 4, an Ordinance of
our Council, adopting the Act 7, Wm IV, and 1 Victoria,
in which the offence was created. The Colonial
Ordinance gave effect to the English Act in the same way
as if it had been re-enacted here. It was clear, then, this
offence could not be against the statute alone which
could have no effect here without the Ordinance. The
offence, then, must be tried and punished under the
Ordinance, as it could not be so under the Statute.
Without the Ordinance the Statute would not apply. On
these three points, he asked for the rule nisi.
His Honor, with reference to the first and second points,
said it could not be denied that there was an inaccuracy
of expression, but it did not follow that words
interrupting the sense might not be rejected. It they
were words necessary to the description of the offence,
it would be another affair. The offence of stealing a note
was included in the 7th and 8th George IV, chap 9, section
29, and the question would be if it were shown to be its
alleged value. The first averment was that each 5 pound
note was of the value of 5 pounds, each 2 pound note of
2 pound, and each 1 pound of one pound: Then came
the second averment, in which was an inconsistency.
Without the words ‘of each’, it would have been taken
distributively, they caused an inaccuracy in language;
but afterwards occurred the words ‘being respectively
due and satisfied’. The word respectively, if it had any
meaning, must be applied to the whole which went
before. There was no note described as for 5 pounds, 2
pounds, and 1 pound. The doctrine ‘majus valeat quam
pereat’ would clearly apply here. There is certainly an
inaccuracy in point of grammar, but let them see if
anyone reading an indictment could be mistaken; he
thought not. It could mean nothing else but that each
note was of its professed value. Then, as to the
surplusage; a material part could be struck out, but here
the whole of the words about 5 pound, 2 pound and 1
pound notes need not have been repeated. He had no
hesitation in saying that they were surplusage
altogether.
Then the last point was one which might become of
material importance. The Act of Parliament was

was an offence against both, and it should have been so
set out in the indictment. It was necessary that the Statute
should have been brought into operation by the
Ordinance, because the Statute was passed subsequent to
the foundation of the colony.
His Honor asked what Acts of Parliament Mr Fisher
referred to Mr Fisher — The 7th and 4th and the 1st Vic,
which were passed subsequent to the foundation of the
colony and were brought into operation here by the
Ordinance, 5 Vic. No. 14. This was not an offence against
the Statute alone, which was not applicable, here without
the Ordinance which introduced it and made it law. The
offence then should have been tried and punished as
against the form of the Ordinance adopting the Act of
Parliament, and not as an offence against the Statute. For
without the Ordinance the Statute could not apply, and the
words were absolutely necessary. Upon these grounds he
submitted that the indictment was bad, and that he was
entitled to a rule nisi for an arrest of judgment.
His Honor recapitulated Mr Fisher's objections, and said
that his first and second resolved themselves into one. In
effect his objection about the 'several sums' of £5, £2, and
£1, was that £5, £2 and £1, had been secured on each of
the said several promissory notes. This was an
inadvertency, no doubt, but it did not follow from it that
the indictment was had. If they were words such as would
be necessary to denote the offence, then they would
operate, but it did not appear to him that they were.
Indeed, they were not. His Honor here, after looking at the
7th and 8th Geo. 4th, said that it was sufficiently alleged
that they were valuable securities for the payment of
money, and all that was necessary was that a sufficient
sum was due upon either of them. And in the previous part
of the indictment it was sufficiently set out that each of the
notes was of the value of £5, £2, and £1. If the indictment
had been left without the words 'each of them' it would
have been better, but at present the could only be
considered in the light of an inaccuracy. For if he followed
on and read the whole paragraph through, he would find
the word 'respectively' was to be applied throughout, and
not one particular passage.
Otherwise the word
'respectively' had no meaning. No one upon reading the
whole could take upon himself to say that it had not been
sufficiently expressed that the sums due upon the
promissory notes were not paid and satisfied. Then as to
its being material and not rejectable as surplusage
supposing the passage had been struck out altogether, he
had no hesitation in saying the indictment would still be
good. The averment that the money was due was
necessary, but not the repetition wherein the inaccuracy
occurred.
The last point, as to the adoption of certain Acts of
Parliament might however be of consequence. The
objection had been put by Mr Fisher in the most forcible
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certainly not law till it was adopted by our Ordinance.
This point had been put by Mr Fisher as properly and
forcefully as it could have been. He had quoted the
words of the Ordinance, which were that the Act should
have the same effect as if the whole had been repeated
and re-enacted in the Ordinance. What was the
meaning of applying the laws of England in like manner
as other laws were applied? It appeared to him that
being a colony established under a particular Act, and
not having a complete code of laws, the ordinary
precedent should be followed, and all the laws of
England, so far as they were applicable, become laws of
the colony. Therefore, from the first, the Act creating
the offence was always referred to. Then he conceived
that though this Act had passed since, it was directed by
the Ordinance that is should be applied as others were.
The Ordinance included seven Acts, some of which were
not applicable, and could never be used here. They
should not have been enacted, for people could never
be tried here under them. In one, there was a provision
against pulling down the Penitentiary at Millbank
(laughter). Now, it was clear it would have been absurd
to have copied out this, and enacted here. He thought,
therefore the provision in the Ordinance was not to be
taken so literally as Mr Fisher had consideration, but that
it must be taken in connexion with what before, and the
Act used, as in other cases, only as it is applicable. He
might observe that these Acts were adopted in New
South Wales just as they were here – imported in the
same wholesale manner. He hoped this mode would not
have found necessary in future, as it tended to
inconvenience.
He thought the offence sufficiently described as being
against the Act which created it and imposed the penalty
Mr Fisher had also observed that the number of persons
engaged in the offence had not been set forth.
Mr Fisher did not want to urge it now.

and in the most able manner, and was to the effect that
the averment should have been against the form of the
Ordinance. The real question was, what was the intention
in adopting an Act of Parliament in this colony? and what
was the meaning of the words set out in the title of the
Ordinance, 'applied in like manner as other laws are
therein applied'? The meaning he was inclined to put upon
them was that this colony not having laws of its own to
meet the cases which might arise, other Acts which were
not mentioned were to be recognized as the laws of the
province. And he considered, so long as the laws of
England could be applied in the administration of justice,
they should be considered as being the laws of the colony.
It had been usual in every indictment to refer to a Statute
creating the offence. He saw that there were here seven
Statutes mentioned in the Ordinance, some of which never
could be applied in this colony, and should never have
been adopted; some of them providing against the pulling
down the Houses of Parliament! and one against the
pulling down of the Penitentiary at Millbank! Was it
necessary that such Acts should be copied out and applied
here? If they were it would be ridiculous to talk of the
applicability of English Acts of Parliament. They should take
such portions of the Acts of Parliament for the furtherance
of the ends of justice here in the same manner as they took
and accepted the common law of England. The indictment
should not, therefore, be considered so literally as Mr
Fisher had read it, but it must be taken in connexion with
what had gone before, and the Act used as in other cases,
only so far as it was applicable He might observe that these
Acts were adopted in New South Wales just as they were
here — imported in the same wholesale manner. He hoped
this mode would not be found necessary in future, as it
tended to inconvenience. He was therefore of opinion that
the offence had been sufficiently described. Mr Fisher had
taken another objection upon the trial as to the offence
having been proved to have been committed in company
with others, which he had not touched upon today.
Mr Fisher said he had not taken this objection so much to
the indictment as to the measure of the punishment.

His Honor – It would not be applicable.
His Honor — Very well, Mr Fisher.
The Master of the Court then put the usual question to the
prisoner, 'what he had to say why the judgment of the
Court should not be pronounced upon him'.

The prisoner wished to observe on the evidence.

His Honor could not at that time hear him.

The prisoner, holding some notes in his hand, wished to
comment upon the evidence.
His Honor — However you may wish, I cannot allow you
now to make any such remarks. Besides, you have already
done so in a letter you have addressed to me.
The prisoner in an emphatic manner then declared his
innocence, and stated, as a proof that McLean could not
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The prisoner said that, in proof of Mr McLean’s nearness
of sight he had run up against him as he was being taken
to gaol after his conviction.

His Honor had seen this in his petition, but could not that
moment notice it.
He then remarked on the enormity of the offence: If
there were a crime against which people ought to be
warned it was one accompanied by violence which might
lead to murder.

The petition he had referred to, both from its style and
its handwriting, showed that he had the benefit of a
good education; this made him the more regret the
necessity of passing a severe sentence on a man who
could turn his talents to so good an account. It was out
of his power to regard the petition now : he had been
found guilty, and must receive sentence.

The petition should be addressed to his Excellency, from
whom it would receive due attention.

Sentencing
His Honor - For him, it only remained to pass sentence
in the law. Although the crime merited the highest
punishment short of death, he was willing to pass the
lightest he could consistently with his being sent out of
the colony, for he did not think it right a man convicted
of a heinous a crime should be suffered to remain there.
His Honor then sentenced him to transportation for 15
years.
The prisoner said that he would only ask his Honor to
transmute the sentence into death, which he would
sooner suffer than be banished for a crime of which he
was innocent, as circumstances before long would show.

identify him, that, upon leaving the Court-house upon the
day of his trial, McLean ran up against him without
knowing who he was.
His Honor, in proceeding to pass sentence, observed that
he could not pay attention to such observations now. He
had been tried and found guilty by a jury of his country,
and the time for such comments had gone past. He had
been found guilty of a robbery and most violent assault
with intent to commit murder. This was an offence
formerly punishable by the most extreme penalty of the
law, and one to which a heavy penalty was still applied. It
was an offence against the commission of which people
should be warned, because it was not only committed with
violence, but might lead to the taking away of life; for there
was but a small step between the two and it was difficult
for a person with fire arms in his hand to exercise such
command over himself that he might not be tempted to
commit the crime of murder.
(His Honor here referred to a letter and a petition which
had been forwarded to him by the prisoner since his trial.)
The handwriting of these documents and the manner in
which the language was couched were sufficient to
convince him that the prisoner was a person who had
received a very good education, and this made him feel the
more to see such a person placed in his present position,
who might have lived to turn his abilities to better account.
It was quite out of his power to attend to the petition
which had been sent to himself.
He (prisoner) had been found guilty by a jury of his
countrymen, and it only remained to him (his Honor) to
pass upon him the sentence of the law. If he hoped for any
mitigation of that sentence, it must be by petitioning the
Governor, and representing any favourable circumstances
which might weigh in his favour, and he was certain his
Excellency would pay the very greatest attention to him,
and give the matter his most earnest consideration.
It only now remained for him to pass the sentence of the
Court; and although the crime was one of the most serious
character, and merited the highest measure of punishment
short of death, yet he would pass the lowest sentence
upon him which lay in his power consistent with his being
taken out of the colony, for a man so convicted ought not
to remain here. His Honor then sentenced him to fifteen
years' transportation.

The prisoner again vehemently protested his innocence,
and said the time would come when such would be shown
to be the case. Except a few attendant circumstances that
seemed to throw suspicion on his case, there was no
evidence of his guilt; and be would prefer suffering death
to be banished for such a period. He could show his Honor
that it was quite impossible be could be the person.
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His Honor again remarked that all be could now do was to
apply to his Excellency during the interval that would be
afforded him.
His Honor answered that every opportunity would be
given him to show this. He should himself be sorry that
his punishment should be so immediate as to prevent his
making any statements he desired.

The prisoner was then removed.

The prisoner was then removed.

The Court-house was crowded with spectators.

Restitution

McLean here came forward and made an application, to
get back his money.

Mr McLean applied for the money found at Spearman’s.
His Honor could make no order on the subject. He really
could not tell to whom it belonged. So far as the prisoner
was concerned it was forfeited, of course, by his
conviction. The police had better keep it for the present.

His Honor said there was no proof that the money was
McLean's; at all events the Police had better keep custody
of it for the present. Spearman being convicted the money
was forfeited to the Crown, and the best way would be for
McLean to petition the Government.
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Appendix F

Was Spearman really guilty?
– some comments by Don Gordon and John Mathews
•
•

•
•
•
•
•

•
•

He always said that he was not guilty
He was given little chance. There was only a month from the date of the incident, to the arrest the same
night, then committal hearing, trial and final sentencing – and then only six weeks later he was transported
to Van Dieman’s Land. There was apparently no real opportunity for an appeal despite his Honor’s assurance
to the contrary. It is little wonder that he eventually took matters into his own hands by subsequently
escaping.
Letter: Later he sent a letter from Sydney to Judge Cooper thanking him for his trouble and advice and
hoping that His Honor would not be hanged before they met again.
How strong was the case against Spearman? Beyond reasonable doubt?
The key evidence is Donald saying that he saw Spearman’s face when the wind blew his handkerchief.
The judge summed up in Spearman’s favour, but the jury returned with a ‘guilty’ verdict after only a few
minutes deliberation
His lawyers ‘failed’ him:□
Didn’t pursue the strongest arguments – which are xxxx
□
He raised some legal arguments too late – after the jury had delivered their verdict. The arguments
were clearly put and astutely rebuffed, but I wonder why they were raised at this time. It was too
late to question the validity of the charges because Spearman had already been found guilty and it
was too early for an appeal because one hadn’t (and wouldn’t be) lodged.
□
In the sentencing session, his lawyer did not address the present issue of sentencing and in fact Mr
Fisher left it to Spearman to plead his own case, for death rather than transportation
The defense counsel (Fisher) raised arguments which were biased in favour of his client - that's his job. These
arguments can be rebuffed on the right hand column.
Appeal:
□
Spearman wished to observe on the evidence. His Honor could not at that time hear him.
□
Spearman continued to assert his innocence and had questions about the evidence which had been
raised against him. Mr Fisher let him down by Spearman having to, in his own hand, petition his
appeal
□
Was the appeal ever lodge or heard? – despite his Honor saying he would have every opportunity
while he was “sorry that his punishment should be so immediate as to prevent his making any
statements he desired” – this was that he could not address the court on that day but it was an
indication that he might never have his appeal heard.
□
His lawyer didn’t help him lodge an appeal (maybe- we don’t know this)

The prosecution case and counter-arguments
- with some matters we have added after the event.
•

Identification
• This was the prosecution’s main argument.
• Donald recognized Spearman’s face as the wind blew
his mask when he was taking the money from Donald’s
pocket

•

•

Lieutenant Dashwood (at committal) said it was
not very likely that McLean and his man having
had a little to drink that their statements should
nicely correspond.
Mr Hanson meant to cast no reproach upon Mr
McLean, further than to state that he might
mistake as to the person.
Was Donald too drunk and unable to see and
think clearly
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•
•
•

•

•
•
•

•

The vision of his face is the only identification
that it was him.
Spearman said that he did not recognize him
when they passed each after the court sessions.
Why did Donald only identify him by seeing
Spearman’s face – but did not mention his
clothing?
Why didn’t he notice what Spearman was
wearing when Donald saw him before and after
the incident?
Why didn’t he mention his manner of speech.
Also, his stature/size.
And importantly, Spearman had a distinctive tick
(source: xxxx) It was stated later by someone
who knew him well (ref : Wallaroo Times, 14th
Feb 1880, p 6) that Spearman had “a peculiar
twitching of the head and neck from some
chronic cause or other, which he could not
possibly check or subdue …... the peculiarity of
the constantly jerking head and twitching neck
supplied ample means of instant recognition”.
Maybe this is not true - this article is the only
place it has been mentioned – 30 years after the
events. However, if this is true, it is puzzling why
this was not raised during the trial.
“He recognised the leader as Spearman, from the
voice and a peculiar twitching of the head and
neck from some chronic cause or other, which he
could not possibly check or subdue”.(Meldoc)

Spearman expressed no surprise at McLean returned to
the Mountain Hut
Mrs Spearman she that she had ‘planted the swag’

The 22 pounds found upon Mrs Spearman were wrapped
up in a small piece of dirty white calico

Mrs Spearman, who was in her night dress, asked the
Policeman to let her retire to change her dress, to which he
assented, and yet she came back almost immediately from
her bedroom, having only put her stockings and shoes on,
telling that she thought she had better remain in the
constable's sight. Was she sincere, as she was not in
custody, and if not what was her object in retiring?
Spearman was out of his house when the robbery took
place
Donald was a reliable witness
• This is one of strongest strand of the prosecution’s case.
• The prosecution relied heavily on Donald’s credibility
• The judge (at committal) said that it was his duty where
such a man as McLean, of whose character he was
aware, he knew he would not speak a false hood, swore

Mr Malcolm, said that when McLean left the 'Black
Bull', he tied his money up in a piece of calico similar
in texture and colour to that produced, but about four
times larger

He was drunk
His evidence was contradictory
Mr Hanson (at committal) “The case rested on the
single testimony of one drunken man, without a single
corroborating circumstance”
Comments of the reporter (at committal) When
making a record of the committal proceedings, the
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•

positively to identity of a prisoner, not to dismiss the
case.
Questions about his reliability were, I think, based on
him breaking into Gaelic and not having very good
English. As to his sobriety, he had had only some ginger
beer and a nobbler of brandy during the 10-15 minutes
when he called in to the Mountain Hut before the
robbery. He had left town about 5 o’clock and arrived
at the Mountain Hut about 8 o’clock. If he had had
anything to drink in town, his blood-alcohol level would
have decreased considerably during those 3 hours!

reporter stated that “The prosecutor is a Highlander,
and it was with difficulty we could follow his
evidence. We believe we have given its substance
correctly.” and “The prosecutor isan old Highlander,
and also an old colonist, did not appear to be upon
very conversant terms with the English language,
which doubtless led his Worship to believe that he
was under the influence of drink. In answer to his
Worship however he stated that he believed himself
to be perfectly sober, and further on in the
examination it will be found that he stated he had
only one nobbler of rum to drink during the morning.
However he appeared exceedingly eccentric, and
gave his testimony in a manner evidently more
agreeable to the listeners than to the reporter.”
Ambiguous reporting – did he have a ginger beer and
nobbler on the morning before coming to court that
day.

• Even if he had offended before, this is not proof
that he is guilty of this current incident.
• The prosecution did not submit this character
record at the trial
The money was found
• The money presented in court did not fully match
• A key element of the prosecution’s case
what Donald said was stolen. This might have
been why the court did not give it back to him.
• The case depended on proving that Donald had the 76
pounds (hence the evidence of money changing hands • Perhaps someone had taken some of the money
at the ‘Black Bull’) - otherwise no one could have taken
out of the roll before the trial?
it from him
Previous offences
• This was not raised by the prosecutor (nor should it)

The defense case and counter arguments
– with some matters we have added after the event
• The case was that of the keeper of a public house who
was well known to the prosecutor both by face and
voice, and who was the least likely person to commit
such a piece of folly.
• It would weigh a little with their Worship that the
evidence of McLean on Saturday and today differed
materially;
• Spearman must have three hands, with one of which he
took away the money and with the two others held a
pistol each.
• Holloway did not hear the man say 'deliver up', all he
heard was McLean say, 'I know you'.
• There were no circumstances which at all connected
Spearman with the robbery.
• How could he know in what pocket McLean had his
money, for no other pocket was tried?
• He did not expose the money at Spearman's, nor did he
know he had a farthing about him by his own account.
• McLean must therefore be under a mistake as to person.
• So many contradictions of the evidence of the two
witnesses
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Donald was not a reliable witness
• This was the defense’s main thrust – to destroy Donald’s
credibility
• He laid the complaint – without him , there was no case
(he was the ‘prosecutor’).
• He was drunk
• He contradicted his own evidence (examples???)
Contradictions between the evidence of Donald & James
• James Hallowell did not corroborate (nor contradict)
Donald's evidence about the handkerchief.
• There were some other inconsistencies (examples ??)
There are no indications that Spearman knew that Donald •
had a lot of money on him.

•

•
He did not have time
•
• There is no clear evidence that Spearman left the
Mountain Hut just before the robbery and returned just
before Donald got back. Even if he had left for a short
time, it would that not been enough time for him to get
together with the other two robbers, go to the site on
the highway, confront Donald and James (including
fighting with Donald), then getting back to the •
Mountain Hut.

•

Other robbers
• Who were the other two robbers? Were they some of
the men present at the Mountain Hut that evening, and
if so when did they leave the hut and then return. Or
were they, as Mr Fisher said, “two or three strange men
about the road, who ventured into a place where men
had never been seen before … upon that night.”
• Hallowell said that he thought he recognised someone
they had seen earlier at the Mountain Hut. – But this
was not followed up.

•

•

•

•

Mrs Spearman

•

Donald might have pulled his roll of bank-notes
from his pocket to pay for his ginger beer and
brandy nobbler, and Spearman would have seen
this.
But Spearman could have guessed because he
would have known that Donald was returning to
Strathalbyn after having had sold his produce in
Adelaide
Donald was known to be ‘wealthy’ (he was
pointed out as a ‘man of property’).
Maybe they had planned it all beforehand with
perhaps other victims in mind. They would have
had to have a detailed general plan to rob
someone (no one specifically) because they would
not have had time to organize themselves to rob
Donald in particular in the 15 minutes that he was
drinking at Mountain Hut.
In any case, why would Spearman think he needed
to rush back to the Mountain Hut to fake an alibi
– it is unlikely that he would have anticipated that
Donald would have come straight back there.
One witness said he had been absent for 25
minutes. Police said it would take 10 minutes for
someone on foot to get to the robbery location,
and 5 minutes to get back down the hill to the
Mountain Hut.
What do we know about Matthew Violet. Why
was he initially charged and how come he was
released?
The co-accused, Matthew Violet, was not charged
because there was no evidence presented against
him. How was he so easily dismissed while
Spearman was so heavily punished? There was
nothing about the third man.
Why was the case focussed exclusively on
Spearman and no apparent attempt to work out
who the others were.
Mr Fisher had also observed that the number of
persons engaged in the offence had not been set
forth. Mr Fisher did not want to urge it now. His
Honor, “It would not be applicable.”
“Planted the swag” – perhaps “planted” referred
to it being under the roots of the gum tree?
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•

Mrs Spearman was not charged whereas, if her
husband had stolen the money, she might have helped
hide it (accessory after the fact, or receiving).
• Mrs Spearman told the policeman that she had 'planted
the swag'. She might have been joking that she had
hidden the money so that she could find it later. It is
not likely that she would have said this if she really did
have something to hide. And if she knew where it was,
why didn’t she go and find it afterwards – or did she?
• Another account has her saying Spearman got 7 years
and I got the cob (money).
• Yet another report quoted her as saying “I have sewn it
up in my stays”. (source??)
• Anyway, the roll of bank-notes was recovered by police
(ie it was not hidden).
Why wasn’t Spearman surprised or acted guiltily when •
Donald returned unexpectedly?
• It was unlikely that Spearman would have anticipated
that Donald would come back.
•
• It is surprising that Donald did not react when he saw
the man, who, only minutes before had threatened
him with a gun to the head, had tackled and injured •
him and stolen his money

•

•

•

•
•
•

There were no indications that Spearman possessed any
pistols.

•
•

If Spearman was the robber he would have been
carefully watching Donald and James for any signs
that they suspected him.
In his evidence, Donald said that he had said ”I
know you” when he was being robbed – but it is
not clear whether Spearman heard him say this.
If Spearman believed he had been recognized he
could have also guessed that Donald was on his
way to report it to the police. Then why didn’t
Spearman make a run for it when he had the
chance?
Why didn’t Spearman wonder why Donald did not
tell everyone that he had been robbed – his
silence in not stating this to Spearman would have
indicated to Spearman that he knew it was him.
Wouldn’t Spearman and others at the Mountain
Hut have wondered why Donald had returned and
why he was probably disheveled – with no hat,
sore arm and probably distressed by the attack,
and loss of money. It must have been obvious that
something had happened – so why didn’t they
ask? Unless he was guilty and knew what had
happened.
It is not surprising that Donald did not confront
Spearman – because he had attacked him a short
time ago – maybe he still had a gun or might attack
him again to try to prevent him telling police.
If Spearman was guilty, he would have guessed
that Donald was on his way to report to the police
Why did Donald go back – and possibly place
himself in harm’s way.
So in fact, isn’t it suspicious that Spearman DID
NOT express any surprise at Donald’s return to the
Mountain Hut, as given in evidence at the
trial? Especially as Donald was only there for a
short time - enough time for instructions to feed
and water his bullocks while he left (to get the
police).
There were three robbers and they had at least 4
guns between them.
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•

•

Spearman already had quite a lot of money in his bank so
why would he have risked undertaking the robbery?
•
•

•
•
•

•
•

Legal arguments were presented questioning the authority
of the court to hear the matter. Certain laws in the new
colony were not valid if the correct procedure had not been
followed in adopting laws from England.

•
•
•

No such evidence was reported in the
newspapers. It may have been something which
resembled a pistol?
It is easy to hide a small pistol
COMMENT: The bank clerk, Poole, testified that
Spearman had closed his bank account on 3
March (between the initial hearing which
committed Spearman to trial and the trial itself),
which indicates that Spearman knew he would
probably be found guilty. The closing balance was
testified to be £143 1s. – not a lot of money in the
light of it possibly being supplemented by another
£76!
Who withdrew this money on 3rd March?
How did he do this while he was in custody (his
wife?)
After long technical consideration, His Honor
decided that everything was in order.
So, the objection can be disregarded because it
has no bearing on what Spearman did or did not
do.

In the indictment, several sums of £5, £2 and £1 were not
mentioned (not laid) to be 'respectively secured', as
promissory notes for the payment of money.
There was no allegation that other parties were concerned
in the robbery; and it had been proved that other parties
were present.

His Honor was inclined to think the indictment would
do.
•
His Honor did not think it a variance, and no prejudice
could result to the prisoner from the fact.

That there should be a special averment that the prisoner
did commit the offence with others.

His Honor overruled the objection.

Comments: The value of the money.
This was raised too late – after the jury’s verdict
•
Money in those days were not like the paper money of
today – they were promissory notes. 3 of 5 pound, 10
of 2 pound and 20 of 1 pound (this makes a total of 55
pounds).
The arguments were clearly put and astutely rebuffed, but I
wonder why they were raised at this time. It was too late to
question the validity of the charges because Spearman had
already been found guilty and it was too early for an appeal
because one hadn’t (and wouldn’t be) lodged. It did not
address the present issue of sentencing and in fact Mr Fisher
left it to Spearman to plead his own case, for death rather
than transportation.

•

His Honor, declined to give McLean the money found at
Spearman’s home because “He really could not tell to whom
it belonged

Comment: This is the basis of the case – that
Spearman had McLean’s money in his possession (in
which case he was guilty) or if the money was not
McLean’s then maybe Spearman was not guilty.
•
After long technical consideration, His Honor
decided that everything was in order.

•

Certain laws in the new colony were not valid
•
This was raised too late – after the jury’s verdict
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•

Was the correct procedure followed in adopting
laws from England.
•
..ooOOoo..
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Appendix G

Spearman
– source materials
Assault:

Robert Spearman was convicted of assault in October 1847

Wednesday, Oct. 20th – reported in the South Australian newspaper, 26th Oct 1847, p 4
Robert Spearman, of the ‘Mountain Hut’, was charged with a violent assault on Eliza Smith, wife of George Smith, a
woman residing at Glen Osmond.
For the complainant, Mr Fisher; for the defendant, Mr Hanson.
Mrs Smith deposed that on the 25th ultimo, she had traced her husband's pony and bullocks to Spearman's stockyard,
but, missing the rope from the pony's head, had gone into his house to ask for it; he denied any knowledge of it,
whereupon she made a vigorous search, and found the rope hid away under a blanket: some rough language passed
between them, in which complainant cast a strong reflection on the fair fame of Mrs Spearman. On this, defendant
knocked her down ; beat her cruelly ; turned her out, and set his dogs at her. For the defense, Mr Hanson called a
number of witnesses, who agreed in saying that the conduct of the woman was very violent, and that Spearman had
used no more than necessary force in turning her out. They all denied that he had gone out with, or set the dogs at
her.
His Worship considered that the conduct of Mrs Smith would have justified Spearman in putting her out, if he had first
ordered her to go and she had refused. As for the dogs, she admitted she had made great resistance, which alone
might have led them to attack her. Under the circumstances, he should fine defendant £1 and costs.
Robert Spearman was then charged with an assault on George Smith, husband of the previous complainant, who
deposed that, on the 5th October, he was quietly proceeding up the Mount Barker Road with his team, when defendant
came behind him, and, without the slightest provocation, knocked him down.
From other evidence, it was gathered that Smith had, on the night before the assault, applied to Mrs Spearman an
epithet pleasing to no lady-being indeed the same which, when used by Mrs Smith, had led to the tragical climax of
which she had so bitterly complained. Spearman had accused Smith of this, and had threatened to knock him down;
but the threat was so quickly carried into execution, as to illustrate the-old adage - "a word and a blow, and the blow
comes first." He had also, by way of variety, kicked a man named Clark, who seems to have been a mere looker-on.
His Worship inflicted a penalty of £4, including costs.
..ooOOoo..

Associated case:

This transcription is included here because Spearman was a witness in a case against a
neighbour who was charged with perjury associated with Spearman’s conviction for assault in Oct 1847 on another
matter. The transcript reveals things about Spearman’s behavior.
Local News reported in the South Australian on 2nd Nov 1847, p3
Yesterday, at the Police Court, Eliza Smith ; residing near the Great Eastern Road, appeared upon the information of
Robert' Spearman, of the Mountain Hut public house, in reference to certain statements made by her on oath before
the Resident Magistrate in a case of assault, in which she was complainant and the said Robert Spearman was
defendant, and charging her with willful and corrupt perjury. Mr Hanson appeared for the prosecution, and Messrs
Fisher and Stephen for the defense. Numerous witnesses were examined, and the case occupying the Court until nearly
four o'clock, an adjournment till Friday next was agreed upon, Mr Hanson observing that he had four persons yet to
examine. We report the case to slightly as we are unwilling to interfere till its conclusion with one of so delicate in
nature
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Police Commissioner’s Court – reported in the South Australian, 6th Nov 1847, p4.Friday, 5th November.
Eliza Smith, a married woman, residing near Glen Osmond, charged upon the information of Robert Spearman of the
" Mountain Hut," was committed for trial for wilful and corrupt perjury, in reference to her statements upon oath
before the Resident Magistrate in a case in which she was complainant, and the said Robert Spearman defendant.
The prisoner was admitted to bail.
Friday, 26th November -reported in South Australian Register, 27th Nov 1847, p3.
Eliza Smith, wife of George Smith, of Glen Osmond, was indicted for perjury, upon certain statements which she made
on oath before the Resident Magistrate, in a case in which she was complainant, and Robert Spearman, of the
'Mountain Hut,' was defendant.
Mr Hanson conducted the prosecution, and Messrs Fisher and Stephen appeared for the defendant.
John Bond Phipson, clerk to the Resident Magistrate's Court, and Thomas McHugh, reporter to the South Australian
Register, gave evidence of the defendant's testimony before the Resident Magistrate. Mr Phipson, in crossexamination, stated, there was one Resident Magistrate in Adelaide, and his Court was called the Court of the Resident
Magistrate, not of a Resident Magistrate. Saw Mrs Smith was bruised when she came to lay the information, and a
gown which she had in a bundle was torn. The oath administered upon the occasion was, "You shall true answers
make to all such questions as shall be demanded of you touching the matter before the Court, so help you God.".
For the prosecution were called — Robert Spearman, licensed victualler, Mary Spearman, his wife, William Miles,
Richard Faulkner, Elias Lee, Mary Lee, and William Rosa. They all proved the material facts in contradiction of the
defendant's previous statement, namely, that there was no tether-rope in Spearman's house, that Spearman did not
strike Mrs Smith or knock her down, nor did he set any dogs at her, or call any. It transpired however, in the course of
the evidence that Spearman saw her shortly after he put her out, about 200 yards from his house, going up the hill,
and then remarked to those about him, that her gown was torn, and that the dogs must have been at her.
One witness, Emma Polic, was railed on her recognizance, but did not appear. The accidental mislaying of the original
subpoena however, saved her from the consequences of her non-attendance.
Mr Fisher raised several objections to the indictment. The first was that if the Resident Magistrate had been but a
common magistrate, he would have had no jurisdiction to adjudicate in the case of an assault. Two justices were
required by the English Act to adjudicate in such a case, and there was nothing in the local Act which gave the Resident
Magistrate the double jurisdiction. Again, the indictment contained no allegation that the oath had been administered
at all, and the term 'took her corporal oath', contained no definite meaning. Again, it was not set forth who Eliza
Smith was. In the beginning of the indictment, they find a lady of the name of Eliza Smith, wife of George Smith, of
Glen Osmond, laborer, and the other lady to whom they were introduced in a subsequent part of the indictment, was
described of the 'Great Eastern Road'.
His Honor said the form of oath was the most material point, and it had not been shown that any question was asked
her on oath. He would allow the indictment to stand if it had been shown that any question was asked on oath, but
as such had not been shown, the indictment was bad. He would pronounce no opinion about the case, but there were
circumstances which certainly showed she might have been mistaken. His Honor then directed the jury to acquit the
defendant, adding he was happy to say it was the last case which would occupy their attention.
..ooOOoo..
Adelaide Observer, 24th July 1847, p7 (also South Australian Register, 21st July)
LAW AND POLICE COURTS.
RESIDENT MAGISTRATE'S COURT.
CRIMINAL JURISDICTION.
Tuesday,20th July.
James Hackett, of Macclesfield, innkeeper, appeared on the complaint of Robert Spearman landlord of the "Mountain
Hut" Glen Osmond, with unlawfully assaulting him by grasping him by the throat, and otherwise ill-treating him.
Complainant stated that at, about two o'clock on the morning of the 7th July, he was awoke by a loud knocking at his
door. He asked who was there, when someone said "Spearman get up”. He replied, "Wait until I put my boots and
trousers on." The person outside said, "Never mind you can dress afterwards”. After getting out of bed, and partially
dressing himself, he went and opened the door, when Hackett and a person whose name he was not acquainted with,
made their way, into the room, all covered with mud. Hackett ordered him to bring two glasses of brandy. He told
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him the water in the kettle was nearly cold, but that he could have cold brandy and water if he liked. He told him, he
thought he had already had sufficient brandy for that night. He however insisted on his getting hot brandy and water,
and on complainant again refusing to supply it, he seized him by the throat and threw him down. The man who was
with him, although intoxicated assisted him. After extricating himself, he went to call a man who was sleeping in an
adjoining outhouse. Returning into the room where Hackett was, he seized him a second time, threw him on the
ground, and lay upon him, grasping him by the throat. Considered that had he held his grasp a minute longer, he
would have killed him, but his wife and the man whom he had called, came in to his assistance. He then got up, and
ordered Hackett off several times, but he said he would not go until he liked. Hackett was partially drunk.
By Mr Fisher — The man he called was named Jerry. A man named Pettit was there also. Defendant asked for hot
brandy and water, when complainant said he could have cold. He did not bounce Hackett or get angry with him. By
Hackett's manner he should suppose he came to turn him out of doors. He did not lay hold of Hackett first. Did not
hit him on the head with a candlestick. Could not say who took the candlestick out of. his hand. He had an axe in his
hand afterwards. Pettit said, "Spearman, don't use the axe." His reason for taking the axe was that it had a loose
handle, and he wanted to get it out, to protect himself. He went into another room, got it put, and came back again,
but did not use it. He might have offered to fight Hackett, but could not recollect it, or that Hackett said he was no
fighting man.
Jeremiah Hearle said that he was called by Mr Spearman on Monday night on Tuesday morning; when, he got into
the room he saw Mr Spearman lying on the ground, and Hackett lying on him. He took Hackett by the hair of the
head and tried to pull him off, but he could not. Mrs Spearman came with part of a stool that had been broken in the
affray, and hit Hackett on the head. He then left the house until next morning.
On the part of the defence, Mr Fisher called Charles Holloway, of Macclesfield, who deposed, that he was with Hackett
on the night in question, and that they went to Spearman's house for a glass of hot brandy and water. He refused to
give it to them hot, as his fire was out. Hackett said if he could not have it but he would not have it at all; when
Spearman got into a passion, ordered him off his premises, and seizing him, endeavoured to push him off. Hackett
defended himself, and in the scuffle they both fell on the ground. Spearman at length got up and called Jerry, get an
axe and threatened to knock Hackett's brains out. Pettit said to Spearman "Don't do anything with that axe you will
be ashamed of in the morning." He then caught up the candlestick, and struck Hackett on the head. Another scuffle
ensued, and Spearman went into the next room, and returned with an axe handle, using very threatening words. He
(Spearman) sat down upon a stool for about ten minutes, and rising up said, he would fight Hackett for £5 in the
morning. Hackett said he was no fighting man, and would not fight but in a case of life and death. Hackett shortly
afterwards left the house and went to Adelaide. He (witness) slept at Spearman's that night.
By Mr Fisher —Mr Spearman first laid hands on Hackett.
By Prosecutor —He (witness) was sufficiently sober to recollect all that passed. He said to him (prosecutor) he could
not tell what he made a row about.
Frederick Pettit, of Macclesfield, said he was at the "Mountain Hut" and saw Spearman with an axe in his hand,
threatening to dash Hackett's brains out if he did not go off his premises. He told Spearman it was an unlawful weapon
he had in his hand, and not to do anything with it be would be sorry for in the morning. This witness generally
corroborated the statement made by the last witness; adding that he did nothing himself but take the candlestick out
of Spearman's hand.
The defendant, Hackett, said that after he had got into the house and was standing by the fireplace, he asked
Spearman for the hot brandy and water, and that because he would not have cold, he was angry, and said, "Do you
mean to bounce me in my own house", and ran and struck him, and that endeavouring to avoid his blows, the
supposed assault was committed.
Mr Fisher said there was some contradiction in the evidence, but one witness stated, and another most positively
swore, that Spearman was the first to commence the assault.
His Worship said that Hackett had gone to the house at a most unreasonable hour, and finding that he could not have
what he wanted, he should have gone, on being requested to do so. The violence afterwards, he believed to have
been much exaggerated on both sides; he should with this impression, fine Hackett in the sum 40s for the assault.
..ooOOoo..

Transportation
South Australian, 5th May 1848, p2
Sailed - May 4 – The schooner ’Joseph Cribbs’, 78 tons, Chard, for Hobarton. Passengers – Mrs Spearman and 2
prisoners.
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South Australian, 9th May 1848, p2
The Joseph Cripps put back again, after having sailed, and took on board a second policeman, the reason being, that
Capt. Chard, from some expressions dropped by Mrs Spearman, who has gone as a cabin passenger, had reason to
believe that Spearman and Macnamara, the convicts, had a plan on foot for capturing the vessel, which has only a
crew of six men and a boy.
..ooOOoo..

Hidden goods
“We have heard a strange report about Spearman, who was transported hence some months ago for highway
robbery, committed during the time he was landlord of the ‘Mountain Hut’, near Glen Osmond. It is to the effect that
having made his escape, as he is known to have done, in Van Diemen's Land, he was seen lately not only at the Port
and at a station near Balhannah, but also that for a while he was among the hills by his own old house, and even for
an hour or two in it, without being detected by anyone who cared to inform against him. It is said that his object was
to recover some property which he had secreted.” (South Australian, 2nd January 1849, page 2, top of 4th column).
This story was repeated in The South Australian Register the next day but added that “We, Register, heard, long ago,
that Spearman the expatriated predecessor of the present worthy landlord of the ‘Mountain Hut’, was in the colony,
and had been accosted by name by a man on the road, but we forebore to mention the report, because we knew the
police had received due intimation, and we thought the matter could not be in better hands.” (‘The South Australian
Register’, 3rd Jan 1849, right hand bottom of page 2)

..ooOOoo..
The Argus (Melbourne) – 10th May 1904, page 6
"PLANTING A SWAG." - A PENTRIDGE INCIDENT.
Shortly before midnight on Sunday reports of two shots in the vicinity of the quarries on the eastern boundary of the
Pentridge prison were heard by the prison authorities who immediately mustered a strong guard. It was ascertained
that William O'Shea, a warder, who had just taken up sentry duty at the piggeries and tannery saw a light flickering
in the quarries. The night being very dark, O'Shea went to ascertain the cause and saw two figures retreating in the
darkness towards the outer wall. He called upon the intruders to halt but they failed to respond and O'Shea discharged
two shots from his revolver at them. They, however, effected their escape. The sound of the shots brought Chief
Warder Jackson with a guard on the scene but a thorough search over the newly-cultivated ground and the quarries
failed to reveal anybody.
Years ago, during Colonel Bull’s governorship, a sentry specially kept on watch over the quarries but of late years the
post has been abolished : and, as the whole of the sentries are now removed from the boundary towers at night, the
opportunity is given for ex-convicts to enter the precincts of the gaol and deposit swags of tobacco and forbidden
luxuries for their friends inside.
Traces left behind by the intruders on Sunday night indicate that they were "planting" a swag or taking away one left
by some criminals inside the gaol. On Monday morning, as a precautionary measure the convicts who are employed
in the gardens, piggeries and tanneries were kept confined within their cells while the authorities and a staff of
warders instituted a thorough search of the prison grounds with a hope of discovering a "swag". The result of the
search has not been disclosed.

..ooOOoo..
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There might be more information at the State Library of South Australia - PRG 1122 – Richmond Collection, Series 2,
Box 14, Spearman - Mountain Hut Folder
..ooOOoo..

The tale of Robert Spearman and the Mountain Hut
Source: “Valleys of Stone”, Chapter 9 in “Great Eastern Road” by Bill Stacy and others, pages 158 to 160 published
by Archaeology Department at Flinders University.
On 18 February 1848, Donald McLean left Adelaide at 5pm in his bullock dray bound for his home in Strathalbyn.
When at dusk he reached the Mountain Hut he stopped for a drink at the bar. After fifteen minutes he resumed his
journey. About a mile further up the road he was sitting on the back of the dray when two armed men came out of
the bush, one with a handkerchief over his face. This man put his hand in McLean’s pocket and removed 70 sovereigns
(pounds). As he did so a puff of wind lifted the handkerchief and McLean recognized his assailant as Spearman,
landlord of the Mountain Hut where he had just taken refreshment.
Spearman had taken over the licence of this popular hotel for travellers in 1846 and it was quite a good business. He
had long been suspected of robbing travellers but there was never enough evidence to implicate him.
After being robbed, McLean turned his dray back towards the Mountain Hut where he stabled his bullocks. Spearman
was just sitting down and strangely did not appear surprised to see McLean return. McLean walked back to Adelaide
and at 1am reported the robbery to police. Sergeant Alford, Corporal Hall and Constable Dewson left about 3am for
the Mountain Hut. They knocked at the door and after a delay were admitted. They questioned Spearman and his
wife, and searched the place, finding £55 for which Spearman could not account.
Mrs Spearman had £22 wrapped in a piece of calico.
Spearman was arrested and the following day appeared in the Police Court where he was committed for trial (Register
23 February 1848; 26 February 1848). The case in the Criminal Court started on 15 March 1848 and dragged on until
22 March because Spearman’s lawyers, two of the colony’s leading advocates, James Hurtle Fisher and Richard Davies
Hanson, introduced many points of law and other delaying tactics. At 10pm on the 22nd Judge Cooper summed up
in Spearman’s favour, but at midnight the jury returned with a ‘guilty’ verdict (Register 22 March 1848; 29 March
1848). A week later, Spearman was sentenced to fifteen years transportation to Van Diemen’s Land.
McLean spoke at the trial in such strange English that he appeared drunk; however, it was later admitted that he had
a heavy Highland accent and was somewhat eccentric! After the case McLean asked for the return of his money, but
His Honour said there was no proof that it was McLean’s, so it was forfeited to the Crown, and if McLean wanted it
returned he should petition the Government.
Spearman was transported on the ‘Joseph Cripps’, a schooner of 70 tons. His wife was also on board as a passenger.
A few days after leaving on 4 May, the captain returned to Adelaide requesting police protection because the
passengers were defiant. After its arrival in Hobart, the ‘Joseph Cripps’ loaded a big cargo of timber and returned to
Adelaide on 6 June with the police escort. Mrs Spearman returned to Adelaide separately a week later in the schooner
‘Bride’.
Towards the end of 1848, Spearman, who had escaped custody soon after arrival in Tasmania, was rumoured to have
been seen in Balhannah, and even near the Mountain Hut, to recover a large sum of money he had hidden there
(Register 3 January 1849).
Thirty years later a Melbourne newspaper published details of Spearman’s subsequent life, stating that all the people
involved were now dead (Wallaroo Times Supplement 14 February 1880, reprinted from the Melbourne Herald):
After being delivered to the Hobart Authorities, Spearman was being escorted to New Norfolk, when he escaped, due
to negligence or bribery of his guards. He made his way to the coast, where a boat was awaiting his arrival. He was
taken to the ‘Joseph Cripps’ which was loading a cargo of timber. An open space, with plenty of food and drink, had
been left in the body of the cargo. Once in this hiding place, further timber was placed on top, and the vessel left for
Port Adelaide, among the passengers being the two constables, never dreaming that their erstwhile prisoner was
below.
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The writer of this account claimed that the escape had been planned by a friend, Harry Haythorne, a ship owner, who
had been paid £200. The writer says that he met Spearman in Hindley Street on the evening of his return. I asked him
what madness took possession of him in parading the most public street in the town, and advised him to flee the
town and the colony at once if he had regard for his safety. Spearman replied that he would not have returned here
only for some money he had planted, “the moment I get that, I leave the colony forever”.
That night Spearman returned to the Mountain Hut. While he was drinking an ale at the bar, two mounted police
troopers, newly enrolled in the force, rode up to the door. Without dismounting, they asked the landlord, John Henry,
if he had seen Spearman. Spearman winked at Henry, who knew him well and replied that he would not be so stupid
as to return to the place where he had been well known. Spearman finished his drink, lit his pipe and walked out, the
troopers making way for him to walk between their horses. He retrieved his money, estimated as between £500 and
£1,100, from underneath the roots of an old gum tree, mounted a grey horse and rode off towards Mount Barker.
He is supposed to have travelled to Melbourne disguised as a policeman. Later he sent a letter from Sydney to Judge
Cooper thanking him for his trouble and hoping that His Honour would not be hanged before they met again.
There are two accounts of what happened to Spearman subsequently; one says that he sailed to India as a merchant
under the name of King, the other that he went to the United States of America at the time of the gold rush and was
lynched at Sacramento for murder (Sunday Mail 13 March 1965:43).
Spearman was described as “always a jolly companion, when any bit of fun or harmless mischief was on the boards,
but rather irreverent in regard to morality or theology.”
Donald McLean was reputed to have been the first person to have grown wheat in South Australia during 1838 on his
property on section 50 at Hilton. He had planted twenty acres to seed brought from Tasmania, later reaping the crop.
McLean later became one of the pioneers of Strathalbyn. He died in 1866 [sic, 1855].
..ooOOoo..
The News (Adelaide paper) on Tuesday 18 May 1954, page 32
“The Mountain Hut, too, housed some sinister characters, including a licensee named Spearman who was transported
to Van Diemen's Land for highway robbery but later escaped. He was reported to have returned to the Mountain Hut
a few years later, apparently to recover some hidden loot, but apparently nobody was interested. or courageous
enough to put the police on his trail.”
..ooOOoo..
Wallaroo Times, 14th Feb 1880, p 6
STRAY LEAVES OF THE PAST - By Meldoc
“In the next "Stray Leaf" I find the scene lay in Adelaide. The particulars describe a bare-faced robbery, conviction and
transportation of the leader, his quick escape and return. His trial and escape were, of course, published at the time,
but the details of the latter never appeared in print, and were known only to a few personages. These never divulged
the fact, lest they should injure the ‘jolly good fellow’ who had arranged and effectually carried out the escape. Now
that the said jolly good fellow has passed over to the great majority, leaving no relative behind so far as I know, the
publication of the facts can injure nobody.
Spearman was the landlord of the Mountain Hut, a comfortable little hostelry a few miles from Adelaide, at Glen
Osmond, on the Mount Barker road, and doing a fair business, especially on Sundays, this being a favorite drive for
pure mountain air and delightful scenery, in fine summer weather. Spearman's avarice was not satisfied with the slow
profits of selling nobblers, and he therefore carried on the ingenious plan of supplementing his savings by occasional
robberies. These remained for a long time profound mysteries to the police and the public; and whatever suspicions
were entertained by the former, they were not sufficiently tangible to justify any criminal proceedings. The pitcher,
however, went too often to the well.
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McLean, a wealthy farmer, living near Strathalbyn, was leisurely returning with his dray from Adelaide one evening
about dusk, when he was bailed up by a party with black crape over their faces, and robbed of seventy sovereigns. He
recognised the leader as Spearman, from the voice and a peculiar twitching of the head and neck from some chronic
cause or other, which he could not possibly check or subdue. He was quickly arrested, convicted transported for seven
years to Van Dieman's Land.
Harry Haythorne was then landlord of a well-known hotel in Hindley Street, Adelaide, and owned a vessel trading
between Port Adelaide and Hobart Town. In this vessel the prisoner was sent away in charge of two policemen, who
duly delivered him over to the authorities of the latter. About a week afterwards Spearman was being escorted to
New Norfolk, when, through some negligence or connivance on the part of his guards, he managed to escape, leaving
no trace for conjecture as to the manner or means of his mysterious disappearance. The vessel returned in due course
with a cargo of sawn timber, and brought the two policemen back as passengers. ….. The plan of escape had been
arranged and carried out by a friend, for which he was paid £200. An open space, with plenty of food and drink for
the voyage, was left in the body of the cargo. Part of the escort to Norfolk was bribed, and Spearman, after his easy
escape, fled to the shore, where a boat awaited his arrival. He was at once taken on board, placed in his hiding-place,
and covered over with the remaining planks of the cargo. As previously stated, the two policemen returned to Adelaide
by the same vessel, of course never dreaming of their late prisoner being now their fellow-passenger. …..
On the evening of her arrival I met Spearman, partially drunk, in Hindley Street. He was dressed in a blue shirt, wore
a broad-rimmed, slouched hat, and carried a bundle by means of a stick over his shoulder. It was a daring and drunken
feat, for the peculiarity of the constantly jerking head and twitching neck supplied ample means of instant recognition
by anyone who had previously seen him; and there were probably few in Adelaide who had not. I did not call him by
name lest bystanders might hear it but in a low tone asked him what madness took possession of him in parading the
most public street in the town, and advised him to flee at once, and leave the colony also, if he had regard for his
safety. "You won't inform against me?" was the response. "No”, I said, "that's not my business. You have been already
sentenced and transported, and it is none of my business to give you again into the hands of those who could not keep
you. If you promise to leave the colony at once you will not be injured by any interference of mine" …… " I promise
that," he replied; "and I would not have returned here only for some money I had planted. The moment I get that, I
leave the colony forever”.
He fulfilled his promise. That night he called at the Mountain Hut. While standing at the bar, drinking a glass of ale,
two mounted troopers, newly enrolled in the force, rode up to the door, and without dismounting, asked the landlord
if he had seen Spearman, who was reported to have escaped from Van Dieman's Land, and might possibly have
returned to his old haunts. The landlord, who had been intimately acquainted with Spearman, knew him at once, but
getting a wink from the latter, expressed total ignorance on the subject, stating that Spearman was not such a fool as
to return to the very spot where he had been best known. Spearman leisurely sipped his beer, lighted his pipe,
shouldered his bundle, and walked out; while the troopers made way for him to pass between the two horses. He
‘sprang his plant’, consisting of £1,100, buried beneath the roots of an old gum tree, ascended the steep hill behind
the hotel, and mounting a splendid grey horse that was awaiting him, saddled and bridled, in charge of some person
who was well paid for his trouble.
The next and last intelligence from Spearman was from a letter from himself to Judge Cooper, who had tried and
sentenced him, and dated from Sydney. He chaffingly thanked His Honor for all the trouble he had taken, and good
advice given at their last interview, and hoped the latter would not be hanged until they had the pleasure of meeting
again!
He left Sydney for India, ostensibly as a merchant, under the assumed name of King, and nothing more has ever been
heard of him in Australia.
The person referred to was always a jolly companion, when any bit of fun or harmless mischief was on the boards, but
rather irreverent in regard to morality or theology.
On one occasion a Wesleyan called on the friend, whose name was Harry, and during a brief exhortation expatiated
on the old truism that honesty is the best policy, "Well", said Harry, "I dare say honesty is a very good thing, but, thank
God, I can do very well without it!" That clergyman never gave him the benefit of another homily.”
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This Wallaroo article is the same as an article which appeared in the “Kapunda Herald” (SA) on Tuesday 13 January
1880 (ie Wallaroo was after Kapunda) however Kapunda has “When Spearman was liberated from his voluntary
prison the stench was insufferable, and is a mystery how he survived the voyage in that loathsome atmosphere”
which is omitted from Wallaroo.
[research: The original article was in the Herald (Melbourne), Tuesday 11 Nov 1879, p 3. We have not sighted this
original version. It would be useful to discover who was the source of this story – particularly who was the person
who spoke to Spearman in Hindley Street in June 1848]

..ooOOoo..
Pat Long gave me an article which Alf McLean had given to her. .I have transcribed it from a photocopy of a
photocopy which was difficult to read so I am not sure whether the text is exactly right..As it stands it is not clear
what happened in George’s hut. It would be handy to see a better copy of the article.
In an article ‘An early character at Mountain Hut’ in the Sunday Mail 13th March 1965:p43, it summarized how
Robert Spearman robbed Donald McLean. It then states:
“Spearman was sentenced to deportation to Van Dieman’s Land (Tasmania) for 15 years.
Spearman pleaded for the death sentence in preference to Van Dieman’s dreaded penal settlement.
Escaped and got money
The next January, according to the South Australian, Spearman escaped from Tasmania and returned to Adelaide.
The report says: ‘He went to his own old house, at the back of which he had hidden 500 pounds. This he recovered
and afterwards went to Mount Barker, where he sold his cattle. He then left the colony, by the overland route,
disguised as a policeman’.
The SA records of Spearman appear to end there, but Mrs Ackland (Ruby Jean Ackland of Milton Street) takes his
exploits further, from accounts handed down by her grandfather, James Searle, who owned the Pinery at the Reedbeds
in the 1840s.
‘In 1848 James Searle and his son, George went to California’, she said. ‘Here George ran a ferry to an island in San
Francisco Bay and one day he recognized and greeted Robert Spearman by name. But Spearman denied it was his
name.
He heard shots
It was usual for weekly payments for the use of the ferry, and Spearman said to George, “Come to my house tonight
and I will pay you.”
It was a two-room iron hut that George entered. Spearman went into the next room and George heard him say, “I’ll
soon have it back again”.
A woman’s voice replied “For Gods’ sake, don’t”.
When George left, instead of going down the path to the road he veered into the scrub. He heard some shots and
Spearman came out of the hut, presumably to collect. Later, James Searle said to Spearman “What did you mean by
shooting at my son?”. Spearman replied that he was shooting rabbits.
Later, they heard that Spearman was lynched at Sacramento for murder.
Mrs Ackland said her father was 12 years old when James Searle died, at the age of 76, in 1866.
“He came to Port Jackson in 1829 and was supposed to have been the first white man to go overland to the village
when Melbourne now stands” said Mrs Ackland.
It would be interesting if other readers would relate episodes grave or gay about the historic Mountain Hut Hotel”
..ooOOoo..
Other references about the robbery (Trove brings each up with a search on ‘Mountain Hut’ and the exact date):Southern Argus, Thursday 26 January 1922, page 3.
“Mr. Donald McLean, one of the original settlers of this district, was amongst the victims of a roadway thief, who
turned out to be the land lord of the old Mountain Hut Hotel near the Devil's Elbow, (then called Snapper's Point) on
the Adelaide Road. Mac. doubled on his tracks after being robbed, and managing to identify the thief, brought the
police back to the hotel. The man was arrested, tried, and sentenced to seven years' imprisonment in the Tasmanian
convict settlement. His wife was present when the verdict was pronounced, and her remark was pertinent — 'He's got
seven years, but I've got the cob' (money).
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The prisoner, with a lot of others, was started on the way to the Island, but never got there, the 'Port Dennison,' on
which they were transported, being either wrecked or scuttled, the latter probably, for it was afterwards ascertained
that though all on board were supposed to have been drowned, half a dozen of the convicts and crew were located in
different parts of Australia in later years.” (comment: speculative)
..ooOOoo..
Further reading: Another report is in ‘The Maryborough, Wide Bay and Burnett Advertiser’, Tuesday 5 January 1875, page
4. (Queensland paper)

..ooOOoo..
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Appendix H

Spearman’s story
Summary
Robert Spearman had been the licensee of the Mountain Hut for a-year-and a-half prior to the highway robbery. We
know very little about what he did before the Mountain Hut and we don’t have the details of his family. After being
found guilty, he was sentenced to 15 years hard-labour in Van Dieman’s Land but he escaped after a few weeks. He
was seen in Adelaide and then at the Mountain Hut and he recovered something hidden on the hill behind it. He was
later seen in California and there is a rumour that he was lynched for murder.
..ooOOoo..

Family
•

•

•

Robert was probably born the UK, but we do not know when he migrated. However we know (from John
Mathews) that his parents and two sisters migrated on the Navarino in 1848. (Mr R Spearman, with wife
and two children arrived on the Navarino from London, arriving Adelaide on 10 th Nov 1848). This is
significant because 1848 was the year of the robbery and this trip on the Navarino was a decade after the
McLean migrated on that ship.
Did Robert and Mary have any children?
 A Robert Spearman and Mary Casey had a son, Gideon in Eastern Road, Adelaide on 16 th January
1847 but sadly he died 5 weeks later on 24th Feb 1847 (ref 1/198 & 1/71.
 We do not know whether Mary and Robert ever saw each other after he went to California (if that
is where he went).
 John Mathews constructed the Spearman family tree, and identified 6 generations. (John
Mathews – email 15th July 2015. [research: Ask John Matthews for a copy of this family tree.]
It would be useful to make contact with any Spearman descendants so that we can share stories of the
highway robbery.

Mary
•
•

•

Her maiden surname is not known (but was she a Casey as above?) and we know nothing about her birth
date, birth place or family of origin.
First name: In the court case for the highway robbery she is just referred to as Mrs Spearman, with no first
name. Her first name only appears only once – she is referred to as Mary Spearman in an unconnected
report (‘The South Australian Register’, 27th Nov 1847, p3).
She must have had a big mouth – loose talk which often caused trouble for Robert:□
Mary got on the wrong foot when she accused the policeman of lying when he was questioning
Robert about why it took so long to answer the door of the Mountain Hut.
□
When the police were searching the Mountain Hut, Mary spoke about ‘planting a swag’. The
contemporary colloquial meaning of 'planting a swag' was the act of hiding something , possibly
illegal, so that it can be found later (an example is in The Melbourne Argus on 10th May 1904, p 6).
Comment: The police went to the Mountain Hut with the expectation that they would end up
arresting Spearman because Donald had already named him as one of the robbers – but Mary’s
remark seemed to have prompted the police to arrest Spearman at that time rather than a little
later.
□
When the police were questioning Robert about who had been at the Mountain Hut that evening,
Robert was evasive by naming everyone except McLean. But Mary called out that McLean had
been there. The police knew that McLean had been there of course, but Mary’s calling out
probably drew attention to Robert’s cageyness and further put him off-side with the police.
□
When Robert was sentenced, she remarked “He's got seven (sic) years, but I've got the cob”
(Southern Argus, 26th Jan 1922, p3). Comment: ‘Cob’ is money. She did not make this remark to
the court – so who was she talking to? We are left to speculate whether she ended up with some
loot. But didn’t she know where Robert had ‘planted a swag’ on the hill behind the Mountain Hut.
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When Robert was being transported to Van Dieman’s Land he was a prisoner being guarded by one
policeman. And Mary was a passenger. After a week into the journey, apparently, Robert was
planning to take over the boat and make an escape. But Mary ‘dropped an expression’ – ie she
inadvertently revealed that Robert was planning something. Thus, the captain turned the boat back
to Adelaide and then set off again, this time, with a second policeman.
It is not known whether Mary and Robert got back together after Robert’s escape from Van Dieman’s Land.
They were both back in Adelaide in June 1848, but it is thought that soon afterwards, Robert left Australia
to go to India or California, but it is not known whether she joined him at any stage.
□

•

Migration
•
•

•

Spearman was not born in Australia (the first non-aboriginal people born since the foundation of the
colony in 1836, could have only been children by 1848). So when did they migrate?
There was a “Spearman R with wife and two children” who were on the Navarino which left London on 15th
July 1848 and arrived in Adelaide on 10th November ('Bound For South Australia' by Diane Cummings). This
could not have been Robert and Mary because, by 1848, he had been in Australia for at least a few years,
and was convicted for the robbery in March of that year and escaped in May. He could not have got to
London when the Navarino left in July. John Mathews stated that the family travelling on the Navarino was
Robert’s parents and sisters. Probably Robert was never re-united with his parents and sisters.
There was a M Spearman and R Spearman passengers on the ‘Sana Pareille’ which left Hobarton (Hobart
Town??) on 7th August 1845, via Port Phillip on 10th September, arrived in at Encounter Bay dismasted and
finally arrived in Adelaide on 29th September. The captain was Brodie and there were 6 cabin passengers
and M & R Spearman were among 47 other passengers, including 7 children (Bound for South Australia,
Diane Cumming). It is not known whether M & R Spearman boarded at Van Dieman’s Land or Victoria.
Maybe they had migrated to one of these colonies before settling in South Australia – or maybe these two
passengers were not Mary and Robert.

•

Characteristcs
•

•

Education: Regarding the letter Spearman had written, the judge commented - “The handwriting of these
documents and the manner in which the language was couched were sufficient to convince him that the
prisoner was a person who had received a very good education”
Medical: Spearman had a “a peculiar twitching of the head and neck from some chronic cause or other,
which he could not possibly check or subdue” (Meldoc “Stray Leaves of the Past” in Wallaroo Times, 14th
Feb 1880, p6)
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•
•

Personality: “Spearman was described as ‘always a jolly companion, when any bit of fun or harmless mischief
was on the boards, but rather irreverent in regard to morality or theology’” (Medoc).
Friends: It indicates a lot about Robert, that he engendered loyalty from many friends who took risks for
him: Mary Spearman: She stood by her man, but her big mouth often made it more difficult for Robert.
 There was a crowd at the courthouse. “The Court house during the whole of the trial was crowded
to excess, and such was the anxiety to know the prisoner's fate that the crowd increased with the
lateness the hour.” Not all would have been Roberts’s supporters. But it was indicative of general
public interest in court proceeding rather them all being in favour of Robert himself.
 The escape had been planned by a friend, who had been paid £200. This might, or might not, have
been Harry Haythorne, landlord of a well-known hotel in Hindley St, and could have also owned the
‘Joseph Cripps’. (Meldoc)
 Someone arranged an awaiting boat for his escape and then took him to the ‘Joseph Cripps’
 People set up his hiding place for his escape in the ‘Joseph Cripps’
 Guards might have helped him escape at the start of being escorted to New Norfolk.
 Who-ever met Robert in Hindley Street after he had escaped
 When he was sighted back near the Mountain Hut after he had escaped from Van Dieman’s Land
there wasn’t “anyone who cared to inform against him” and the Register “forbore to mention the
report” (‘The South Australian’, 3rd Jan 1849, p2)
 Henry, the new landlord of the Mountain Hut didn’t blow his cover with some troopers at the
Mountain Hut.
 Who arranged for his ‘splendid grey horse’ (as described by Meldoc) and who minded his horse
while Spearman was looking for whatever had been hidden on the hill behind the Mountain Hut.
 Meldoc: Details about his being seen after his escape “never appeared in print, and were known
only to a few personages. These never divulged the fact, lest they should injure the ‘jolly good fellow’
who had arranged and effectually carried out the escape. Now that the said jolly good fellow has
passed over to the great majority, leaving no relative behind so far as I know, the publication of the
facts can injure nobody” (The ‘jolly good fellow’ is assumed to be Harry Haythorne rather than
Spearman)
• Reporters at the SA Register “heard, long ago, that Spearman the expatriated predecessor of the
present worthy landlord of the Mountain Hut, was in the colony, and had been accosted by name
by a man on the road, but we forebore to mention the report, because we knew the police had
received due intimation, and we thought the matter could not be in better hands.” (The South
Australian Register, 3rd Jan 1849, right hand bottom of page 2)

Previous offences
•

Aspersions [research: Evidence required]
□
The following comments might be journalistic license. [research: what evidence is there for all this?]
□
Several newspapers reported (without details) that Robert was suspected (but not caught) of
previously perpetrating robberies as below.
□
Eliza Smith stated that he had been on Norfolk Island.
□
‘Meldoc’ says “Spearman's avarice was not satisfied with the slow profits of selling nobblers, and he
therefore carried on the ingenious plan of supplementing his savings by occasional robberies. These
remained for a long time profound mysteries to the police and the public; and whatever suspicions
were entertained by the former, they were not sufficiently tangible to justify any criminal
proceedings. The pitcher, however, went too often to the well“. The last sentence refers to the
robbery of McLean.
□
Spearman “was long suspected of robbing travelers but there was never enough evidence to
implicate convict him” (“Valleys of Stone”, Chapter 9 in “Great Eastern Road” by Bill Stacy and
others, published by Archaeology Department at Flinders University p157)
□
Spearman “supplemented his income by robbing travelers on the Great Eastern Road, even his own
patrons” (Stacy p157).
□
John Mathews stated that Spearman had a long history of absconding. He received 100 lashes for
one such occasion. [research: Ask John Mathews for more details about this].
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•

Record
Spearman might have had a criminal record going back to 1832 (Mathews) [research: Ask John
Mathews for more details]
Assault # 1
□
Eliza Smith found her tether-rope in Robert Spearman’s house and “some rough language passed
between them, in which complainant [Eliza] cast a strong reflection on the fair fame of Mrs
Spearman. On this, defendant [Robert Spearman] knocked her [Eliza] down ; beat her cruelly ; turned
her out, and set his dogs at her. For the defense, Mr Hanson called a number of witnesses, who
agreed in saying that the conduct of the woman was very violent, and that Spearman had used no
more than necessary force in turning her out. They all denied that he had gone out with, or set the
dogs at her” (‘The South Australian’, 26th Oct 1847, p4].
□
The court fined Spearman £1, plus costs.
□
An associated court case a month later cast doubt on Eliza’s evidence in that “there was no tetherrope in Spearman's house, that Spearman did not strike Mrs Smith or knock her down, nor did he set
any dogs at her, or call any” (‘The South Australian Register’, 27th Nov 1847, p3). However, there
was apparently no attempt to overturn Spearman’s‘conviction.
Assault # 2
□
George Smith, “was quietly proceeding up the Mount Barker Road with his team, when the
defendant came behind him, and, without the slightest provocation, knocked him down” (‘The South
Australian’, 26th Oct 1847, p4].
□
Spearman was fined $4, plus costs
Both assaults (#1 & #2)
□
The two assaults were heard in the same court hearing. The two assaults were connected in that
Robert assaulted Eliza and her husband George, 10 days apart, and both assaults were prompted
by Eliza and George insulting Mrs Spearman – the newspaper reports did not specify what this insult
was except to indicate that it was a strong reflection on her ‘fair frame’ which is ‘an epithet pleasing
to no lady’.
□
These assaults were perpetrated less than five months prior to the highway robbery and the same
lawyers, Fraser for the prosecution and Hanson for the defense, were involved in both cases.
Witness
□
Another case arose out the first assault. Spearman was a witness when Eliza Smith was charged
with perjury for the evidence she gave about Spearman’s assault against herself.
Victim of assault
□
Someone came to the Mountain Hut late at night and demanded that he be served a hot brandy
•

•

•

•

•

•

Trial
•
•
•

See appendix 2 for transcripts of court proceedings, as reported in newspapers.
See appendix 3 for a weighing up of the evidence – was Robert really guilty?
See appendix 7 for some suggestions for a play-script about the trial

Transportation
•

•

•

Robert was sent on his way to Van Dieman’s Land, - less than three months after the robbery, and six weeks
after being sentenced. This was on 4th May 1848, on the 78 schooner ‘Joseph Gripps’ under Captain Chard
with a crew of six men and a boy, a policeman, Mary Spearman (passenger), Robert Spearman (prisoner) and
Macnamara (another prisoner).
Within a few days, Mary was overheard saying something which indicated that the prisoners were planning
to escape. There were “some expressions dropped by Mrs Spearman” which gave “reason to believe that
Spearman and Macnamara, the convicts, had a plan on foot for capturing the vessel”. (‘The South Australian’,
5th & 9th May 1848, p2).
The captain turned to ship around and headed back to Port Adelaide. The ship then again set off for Van
Dieman’s land – this time, with two policemen. And Spearman was thus delivered to the penal colony.

Escape
•

He escaped after only a few weeks in Van Dieman’s Land.
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•
•

•
•

The escape had been planned by a friend, who had been paid £200. (Stacy p159). This friend might have
been Harry Haythorne, a ship owner who might have been the owner of the ‘Joseph Cripps’ (Meldoc)
“After being delivered to the Hobart Authorities, Spearman was being escorted to New Norfolk, when he
escaped, due to negligence or bribery of his guards. He made his way to the coast, where a boat was awaiting
his arrival. He was taken to the ‘Joseph Cripps’ which was loading a cargo of timber. An open space, with
plenty of food and drink, had been left in the body of the cargo. Once in this hiding place, further timber was
placed on top, and the vessel left for Port Adelaide, among the passengers being the two constables, never
dreaming that their erstwhile prisoner was below” (Stacy, 159)
“When Spearman was liberated from his voluntary prison the stench was insufferable, and is a mystery how
he survived the voyage in that loathsome atmosphere” (‘Kapunda Herald’, 13th Jan 1889, p4)
The ‘Joseph Cripps’ returned to Adelaide on 6th June and Mary Spearman returned to Adelaide separately a
week later, (15th June) on the schooner ‘Bride’. (Stacy p159)

Seen in Adelaide
•

•

Meldoc: “On the evening of her [‘Joseph Cripps’] arrival I met Spearman, partially drunk, in Hindley Street.
He was dressed in a blue shirt, wore a broad-rimmed, slouched hat, and carried a bundle by means of a stick
over his shoulder. It was a daring and drunken feat, for the peculiarity of the constantly jerking head and
twitching neck supplied ample means of instant recognition by anyone who had previously seen him; and
there were probably few in Adelaide who had not. I did not call him by name lest bystanders might hear it
but in a low tone asked him what madness took possession of him in parading the most public street in the
town, and advised him to flee at once, and leave the colony also, if he had regard for his safety. "You won't
inform against me?" was the response. "No”, I said, "that's not my business. You have been already
sentenced and transported, and it is none of my business to give you again into the hands of those who could
not keep you. If you promise to leave the colony at once you will not be injured by any interference of mine"
…… " I promise that," he replied; "and I would not have returned here only for some money I had planted. The
moment I get that, I leave the colony forever”.
He might have been in Hindley Street to see Harry Haythorne at his hotel there – maybe to thank him for
helping his escape, or to pay him, or to ask for further help.

Hidden treasure
•

•
•
•
•

•
•
•

“That night he called at the Mountain Hut. While standing at the bar, drinking a glass of ale, two mounted
troopers, newly enrolled in the force, rode up to the door, and without dismounting, asked the landlord, John
Henry, if he had seen Spearman, who was reported to have escaped from Van Dieman's Land, and might
possibly have returned to his old haunts. The landlord, who had been intimately acquainted with Spearman,
knew him at once, but getting a wink from the latter, expressed total ignorance on the subject, stating that
Spearman was not such a fool as to return to the very spot where he had been best known. Spearman
leisurely sipped his beer, lighted his pipe, shouldered his bundle, and walked out; while the troopers made
way for him to pass between the two horses. He ‘sprang his plant’, consisting of £1,100, buried beneath the
roots of an old gum tree, ascended the steep hill behind the hotel, and mounting a splendid grey horse that
was awaiting him, saddled and bridled, in charge of some person who was well paid for his trouble” (Meldoc)
“For a while he was among the hills by his own old house, and even for an hour or two in it” (‘The South
Australian Register’, 3rd Jan 1849, p2)
He rode off towards Mount Barker” (Stacy p159). Mount Barker is 30 kms from the Mountain Hut.
He sold some cattle in Mt Barker (Sunday Mail 13th March 1965:p43)
He was also seen in Balannah Station which was 13 kms from Mt Barker and 24 kms from the Mountain Hut.
This might have been before or after some time after he had gathered his hidden treasure from the hills
behind the Mountain Hut.
“He is supposed to have travelled via the overland route to Melbourne disguised as a policeman” (Stacy
p159).
He might then have gone to Sydney.
The next and last intelligence from Spearman was from a letter from himself to Judge Cooper, who had tried
and sentenced him, and dated from Sydney. He chaffingly thanked His Honor for all the trouble he had taken,
and good advice given at their last interview, and hoped the latter would not be hanged until they had the
pleasure of meeting again!
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India
•

One account of his subsequent movements is that he sailed to India as a merchant under the name of King
(Stacy p159).

California
•
•

The most credible account of his subsequent movements is that Spearman went to California at the time of
the gold rush (Stacy p159).
If he was planning to return, via USA, to his family in England, he would have been disappointed when he
got there. His parents and two sisters emigrated to SA shortly after the trial – on the “Navarino”!
(Mathews email 2nd June 2015)

Seen in California:
•
George Searle, who knew Spearman in Adelaide, says that he saw Spearman in San Fransisco where
George was a ferry driver. The circumstances of this are as follows (as per Mathews and an article from
Ruby Jean Ackland (nee Searle) of Milton St, Glenelg in the Sunday Mail, 13th March 1965, p43:•
George Joseph Searle :o George is the son of James Searle - by James’s first marriage.
▪ James had come to Port Jackson in 1829
▪ James was supposed to have been the first white man to go overland to the village when
Melbourne now stands.
▪ James was a farmer, of the Reed Beds in the 1840s.
▪ The Ackland article stated that James died, at the age of 76, in 1866 (ie James was born
about 1790). However Mathews has James listed in an 1855 SA Directory and that he
died in that year.
o There was a George Searle who was 12 years old when James died in 1866 ie George was born
about 1854 (note – rather than a son, this George might have been the grandson of James). This
George could not have been the George who went to California with James in 1848 and became a
ferry driver.
o George is listed as a farmer at the Reed Beds from 1864 (possibly took over his father’s farm) until
he moved north in the late 1870s.
o He is the father of Ruby Jean Ackland who is the informant for the Sunday Mail article.
o His siblings were all born after 1840, by James’ third marriage
o All this seems a long way from the McLean family history – but is a useful diversion if it adds
believability to the Spearman story.
•
In 1848 James Searle and his son, George went to California. This would have been for the gold rush.
•
George ran a ferry to an island in San Francisco Bay.
•
One day, George recognized and greeted Robert Spearman by name. But Spearman denied it was his name.
•
It was usual for weekly payments for the use of the ferry, and Spearman said to George, “Come to my house
tonight and I will pay you.”
•
It was a two-room iron hut that George entered. Spearman went into the next room and George heard him
say, “I’ll soon have it back again”.
•
A woman’s voice replied “For Gods’ sake, don’t”.
•
When George left, instead of going down the path to the road he veered into the scrub. He heard some
shots and Spearman came out of the hut, presumably to collect.
•
Later, James Searle said to Spearman “What did you mean by shooting at my son?”. Spearman replied that
he was shooting rabbits.
•
Later, they heard that Spearman was lynched at Sacramento for murder.
•
There are some questions here
o We do not have George’s birth date. George would need to have been at least 20 years old to be
a ferry driver and thus would have been born before the early 1830s to be old enough for the ferry
driving the late 1840s or early 1850s. Note that this is compatible with James being his father, born
about 1790, but not with the grandson George who was born about 1845.
o How long was George in San Francisco? Maybe less than 4 years if James and George went there in
1848 for the gold rush which was petering out by the mid 1850s. They might have left in the early
1850s because James must have returned around this time, because he died in SA in 1855 –Or

G85 - Highway robbery of Donald by Robert Spearman in 1848 - Page

78 of 93

o
o
o

o
o

maybe George returned much later because he took over the Reeds Bed farm in 1864. Or maybe it
was the grandson George who took over the Reed Beds..
It is not clear what happened in Spearman’s hut. Who was the women? What was she protesting
about? Did Spearman shoot anyone? Was this why he was lynched?
Mathews found a couple of online books about the ferries of San Francisco Bay but none mentioned
any ferry driver whom he could identify as George Searle (John Mathews – email 15th July 2015).
No records have been found to support the story that Spearman was lynched in the 1800s in
California (and Sacramento in particular), nor anyone lynched whose description/crimes matched
what we know, or has been reported, about Robert Spearman (John Mathews – email 15th July
2015)
Mathews didn’t find Spearman in any USA censuses. Maybe he changed his name.
The Ackland article was in the Sunday Mail as an item of interest rather than serious history, so the
details cannot be relied upon.

Death
•
•

We are not certain when and where Spearman died. But there is some fascinating speculation.
It is said that he was lynched at Sacramento for murder (Sunday Mail, 13 th March 1965, p43)

Sources
•

The main source we have used for Spearman’s story is Meldoc’s ‘Stray Leaves’ in the Wallaroo Times of 14th
Feb 1880, p6 which was extensively quoted by Bill Stacy. The articles of Meldoc/Stacy were predated by the
Kapunda Herald of SA on 13th January 1880. However these three all post-date an item in the Herald
(Melbourne) on 11th Nov 1879, p3. This Melbourne Herald article might be the original, but for some reason
I have not been able to find this.
• [research: Find the original version on Herald (Melbourne) on 11th Nov 1879, p3]
• [research: ‘The Maryborough, Wide Bay and Burnett Advertiser’, 5th Jan 1875, p4 (Queensland paper)]
• Meldoc’s ‘Stray Leaves’ is in a gossip column published 30 years after the events – with the purpose of
titilating rather than serious historical accuracy. There were probably some embellishments to make a good
story. However much of it was a firsthand account, notably when the writer spoke to Spearman in Hindley
Street. But there are some errors:□
Spearman’s twitching: There is no obvious reason why someone would fabricate such a distinctive
characteristic – but why wasn’t it mentioned in the trial or in any other stories about him?
□
The sentence was 15 years rather than 7.
□
It was 76 pounds, not 70 sovereigns (are pound and sovereigns the same thing?)
2. Who wrote this article? Meldoc is probably a pseudonym for the person who puts the Wallaroo Times ‘Stray
Leaves’ columns together than the original author. Maybe Meldoc was using the first-hand account of
someone else who was not the person who met Spearman in Hindley Street.
3. This article was the main source for another article (ref :

https://www.flinders.edu.au/ehl/fms/archaeology_files/research/HFZCHP/PDF/VoS%20Ch%209%20
Great%20Eastern%20road.pdf – pages 158 to 160).
..ooOOoo..

Appendix J (G85.5)

“Oh, how the wind blows”
A short story is 5002.5 in the STORIES directory on the left of the home page. It is G85.5 in our research notes.
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Appendix K (G85.6)

‘Deliver up all you have’
A one act play
Some ideas for a re-enactment or re-trial
of Robert Spearman for highway robbery of Donald McLean
near the Mountain Hut on the road from Adelaide to Strathalbyn in 1848

Notes
•
•
•

•

•

Script writer: This is a preliminary draft by Don Gordon. It now needs to be developed by someone with
suitable skills – and reduced to 20 minutes.
Venue: It could be performed at a McLean family reunion – perhaps videoed and put onto the website.
Performance: It could be performed by a local theatre group – at a fair price. It would probably only require
one or two rehearsals because it is a simple play. Memorizing the script shouldn’t be too much of a problem
because the lawyers could read from what might look like their legal notes – and ask questions of the
witnesses to prompt them.
Sources: The original committal hearing and trial took a total of 7 days. There were xxx witnesses. Details
of the proceedings were reported in newspapers. The reports are word-for-word records of the evidence of
each witness and cross examinations as well as legal arguments. The play almost writes itself because the
dialogue is already there in the newspaper reports. Much of it can be cut and pasted. But the wording in
the reports is too long and repetitious to be presented as a play as it stands. In order to retain authenticity,
this script is pretty much the same as the text of the newspaper reports, differing only in:□
The committal, actual trail and sentencing session are merged into just one court session.
□
Many of the witnesses are merged into just two or three witnesses
□
The defense lawyers, Fisher and Hanson are combined
□
The prosecution lawyers Smith and xxx are merged
□
The testimonies of the three policemen are merged into one.
□
The sequence has been rearranged to assist the flow.
□
To create our context, the judge gives some additional opening remarks and McLean reveals more
of his own background than was strictly necessary for the trial.
□
The jury is replaced by the audience.
□
We have included, in the judge’s closing remarks, matters which were in the sentencing session
which of course is normally after the verdict. But for this play, if the ‘jury’ decide ‘not guilty’, there
will be no sentencing session, and we did not want to miss out on some of that drama.
□
In this play, the audience is the jury, and we do not know whether they will decide Spearman was
guilty or innocent – thus the dialogue about sentencing is included in the judge’s closing remarks
rather than after conviction.
□
We have fabricated the incident where Spearman rushed forward with a letter. In reality, he did
write a letter to the court, but he did not present it in this way.
Characters:□
Donald McLean: He is the most challenging character for an actor. Dressed with hat, jacket,
waistcoat and boots – not very neatly. He is garrulous and difficult to stop talking – he doesn’t keep
to the topic. He has a rich accent - occasionally lapsing into a Gaelic brogue – and slurred as though
he is a little drunk. The meaning of most of the Gaelic words is clear from the context or by
questioning by the lawyers, but some have been left hanging to leave the audience with some
confusion about what he is saying – to give a touch of the lawyers lack of understand of much of
what McLean is saying. The lawyers will feign confusion to a higher level than the audience
experiences. We need to write in:▪ Some occasions when Fisher asks for Donald to repeat, or clarify what he is saying
▪ Smith asks him to speak more clearly
▪ Cooper queries if he has been drinking before today’s court session
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□

•

Robert Spearman – dressed in prison attire. He has a characteristic head jerking tick. He frequently
speaks out of turn. He is excitable but quite rational and eloquent. As is often the case, the
defendant was not called to give evidence, so we do not ‘hear his voice’ – but we have added some
dialogue to give him a more active part in the presentation of this performance.
□ XXX Fisher – dressed in legal finery – pompous and rather grand in the way he speaks. . In the early
history of Adelaide, he held the position of xxxxx
□ Xx Smith – dressed more simply than Fisher – maybe we can do without this character - merge with
Fisher
□ Xxx Cooper – His Honor, the judge - with a wig??, somber and studious
□ Henry Alford, Sergeant Major policeman -– matter-of-fact and flat presentation – to counter other
more animated characters.
□ Joseph Teakle – bullocky – a lively character who has a turn of phrase, able to spin a yarn, which
gets people laughing.
□ ‘Jury’ is the audience: “The Court house during the whole of the trial was crowded to excess, and
such was the anxiety to know the prisoner's fate that the crowd increased with the lateness the
hour.”
Stage set:
□ No backdrop
□ A large table and chairs on the right – for McLean and Fisher
□ An impressive bench on a small platform, a little to the right of centre, towards the back – for Judge
Cooper
□ A dock on the left, towards the back – for Spearman
□ A small table next to the dock, closer the front of the stage – opposite McLean and Fisher – for
Smith.
□ A chair on the far side of the dock – for the policeman - sgt-major Henry Alford who is guarding
Spearman and also will be a witness.

Script
JUDGE’S OPENING REMARKS
Cooper (seated and speaking to the audience):
• Thank you for accepting the role of jurors in this trial.
• You, as the jury must decide on the guilt or innocence of Robert Spearman who comes before you accused
of robbing Donald McLean of 76 pounds on the Glen Osmond Road on 18th last.
• At the committal, Matthew Violett was also accused, but he was discharged for lack of evidence.
• Spearman has been detained in custody since his arrest on the night of the occurrence.
• There were three-day committal proceedings and this the third and final day of the jury trail, here in the
Supreme Court of South Australia (his hand sweeping the surrounds with pride).
• For the prosecution, we have Mr Smith (nodding to Mr Smith). And for the defence, we have Mr Fisher
(nodding to Mr Fisher).
• Brief explanation about the general setting and context – the colony and the legal system:o This colony was founded xxx years ago
o The population is now xxxx.
o The supreme court was established xx years ago.
o Comment by John Mathews: Note that a ‘retrial’ would have to be in the context of the laws of
1848, of which the audience should necessarily be acquainted. A retrial in a 2017 context would
no doubt produce a much different outcome.
o They were applying laws from England rather than laws which had been framed in the new colony.
This was one of the issues raised by the lawyer (Fisher) at the time of sentencing so this might be
able to succinctly (mentioned) weaved into his defence arguments or closing remarks.
• We call our first witness.
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McLEAN’S EVIDENCE
McLean stands between the dock and His Honor’s bench – the lawyers question him while they stand behind their
tables
Cooper:
Cooper:
McLean:
Smith:
McLean:
Smith:
McLean:

Swearing in McLean
Name?
Donald McLean
Age?
68
Where have you been living?
I live been Strathalbyn for seven years. Before that, for 3 years I has living in Hilton near Adelaide and I
before that, I was at Duisky near Fort William. I am bodach (an old man) from a’Ghaidhealtachd (The
Highlands) in Alba (Scotland).
Smith (interrupting) : That will be quite sufficient Mr McLean, please just answer my questions. Now tell the court
the reason for your trip to Adelaide last month.
McLean: I was with my 6 bullock team to sell my wool clip and some potatoes
Smith:
And what did you do with the money from these sales?
McLean: I sold the wool for 43 pounds and Malcolm at the Black Bull paid me 37 pounds was paid 17 shillings for
potatoes. Counsel, the land surveyor, paid 25 pounds to finalize a land transaction. But I had to pay back
25 pounds to Malcolm for the dray.
Smith: But please answer my question, what did you do with the money.
McLean (He recited his reply as something he had thought a lot about over the past few weeks): Oh I had some
pounds in one pocket and nine pounds in another – and I had silvers in my purse. At the Black Bull, I put the
pounds together and Malcolm counted it with me. It was 76 pounds and two receipts. I could swear to one
of them from some figures on it, and perhaps to another, which was rather peculiarly torn. I put this in my
calico and put it in my inside upper pocket inside my jacket.
Smith (holding up a piece of cloth): And was it like this?
McLean: It was like that, but my calico was bigger.
Smith:
Now could you tell the court what happened on Friday 18th last.
McLean: I was going on the Glen Osmond Road, towards my own place, dhachaigh (homewards) with my bullocks
and dray. I stopped at Spearman's inn, the Mountain Hut. I was there for ten or fifteen minutes; was sitting
in the room. Spearman was there, and several others; I should not know any of them. I had some ginger
beer and a nobbler of brandy;
Smith : How did you pay for the drinks?
McLean : I did not take money out of my calico because I had some loose silver in another purset. I did not mention
having any money about me. There was no talk of having any in my possession. They did not know that I
was worth my hat.
Smith:
So you left quite soon……
McLean : It was just dusk. I was sitting on the tarpaulin in middle of the dray and my man, James, was driving the
bullocks up front.
McLean : We had gone about a mile when men came out of the bushes. One man stopped the bullocks, and
presented a pistol my man. Two others jumped up on my dray. One in front between the bullocks. And
the other up behind me. The two men had each had two daga (pistols) - four pistols placed within six inches
of my head, and they sang out together “Give up your money”
Smith : So that is what they said.
McLean : Or it might have been “Deliver up all that you have”.
We were forced down on our knees. One of them kneed me in my side and the other twisted my arm. It
was sabaid (a fight). I said “I will give all, but save my life”. Although I said that I would give up my money,
I held it as fast as I could (looking around at the audience, as though defying them to grab it from him right
now).
Smith : What did they take?
McLean : My money was in the calico in my upper pocket. My coat was buttoned. His hand was in my pocket first.
He unbuttoned it and took the purse from my inner coat and did not stop to button it again. I also had a
purse in my waistcoat pocket but Spearman didn’t get that.
Smith : Who were these men?
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McLean : I could see that none of the men had a hat or cap on. One had his face blackened and one had a black
handkerchief, the wind blew it aside, aiteal (a glimpse) so that I saw it was Spearman. I could swear boid
(oath) that it was Spearman. I said to myself when they were gone, “Now, you have done it – I know you”.
Smith : Can you see him now?
McLean (looking a bit puzzled why this question was asked when the answer was so obvious): That’s Spearman over
there, you know that.
McLean (he paused, then repeated with emphasis): I knew him from the wind having raised the handkerchief
sufficiently to show his face.
Fisher (interrupting Smith’s questioning): But could you be sure it was him?
McLean : I was in the habit of calling at Spearman’s. I’ve known him for nearly two years.
The court room became tense. Fisher looked unhappy with McLean’s response and Smith was annoyed by Fisher’s
interruption and looked to Cooper to rebuke Fisher, but Cooper showed no interest. So, Smith continued.
Smith : Are you certain it was Spearman?
McLean : It was a clear moonlight night, about nine o’clock ; would swear that the moon was shining. My man and I
were sober.
McLean : I am not sure whether I told my man that I knew Spearman. I did not ask him to swear to Spearman.
I cannot say whether Spearman said anything.
My man said that he knew the man who stopped him. He had left him at Spearman’s. He was a thin-faced,
tall man.
Smith : Where did they go?
McLean : The men, all three, took towards the bush. I did not observe what became of them.
Smith : What did you do then?
McLean : I thought that I had better turn back to Adelaide to make a report, as I would get no praise if I let the
robbers escape. My arm was hurting and I thought I had three ribs broken and it was easier to walk without
the bullocks. We had to leave our team at the Mountain Hut
Smith:
What was Spearman doing when you returned.
McLean : Spearman and his wife were there. He was lying on a stool. He was sitting in the same place that I had left
him a couple of hours before. He did not speak a word to me. He never said, ''What brought you back?'.
Smith:
Was anyone else there?
McLean : No, I did not notice if anyone else was present.
Smith:
What did you do then?
McLean : My man and I unyoked the bullocks and we brought the gear inside. Spearman didn’t assist. Then we left
there and walked straight to town.
Smith:
What did you do when you got back to Adelaide?
McLean : I arrived in Adelaide about one o'clock in the morning. I met a policemen who asked me my name. I asked
him to show me the way to the barracks, and then told the police how I had been used.
McLean : I went to McFie’s, the ‘White Hart’, and went to bed.
Mr Smith (handing a cap to McLean): Do you recognize this?.
McLean : It I think it is mine but I could not swear to it. I did not miss my hat until about half a mile on my way back
to Spearman’s. It must have fallen on the road when I was robbed.
McLean: We had quite a struggle I would not part with my purse quietly. (McLean looked around the court with a
determined look – to dare anyone to try and take anything from him now)
Smith (to Cooper): That will be all with Mr McLean.
Cooper: Thankyou Mr Smith, now Mr Fisher, do you wish to cross-examine Mr McLean.
CROSS EXAMINING McLEAN
Fisher (eagerly): I certainly do.
Fisher :
What had you been doing in Adelaide.
McLean: I had been in town for two days. I was with my son-in-law Adam Abercrombie and did some business
dealings around town.
Fisher:
Were you drinking when you were in Adelaide?
McLean(evasively) : Yes we had something to drink.
Fisher (probing): You visited some public houses?
McLean: I had a something during the morning, but I was quite sober when I left the ‘Black Bull’. I took nothing
between there and the ‘Rob Roy’. After leaving Malcolm’s, I called at Abercrombie’s, Flett and Linklater’s,
Disher and Milne’s, Chamberlain’s, Bowen’s and the ‘Rob Roy’. Then I had a glass of ginger beer and a
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nobbler at the ‘Mountain Hut’ was sober enough. to be sure-to be sure! I was not drunk; I was never a
drunkard. l was as sober as you Mr Fisher are at that moment. (He looked directly at Fisher for a few
seconds). I always keep myself sober, though I might now and then take a glass when I know I am in a good
man's house (He then looked at Spearman for a few seconds). My bullock man and I were sober enough quite able to do my duty, when I left Adelaide.
Cooper (to McLean): I notice that my learned friends are having difficulty, at times, understanding what you are
saying. I suspect that you have had a little to drink before court this morning.
McLean: I had only had nobbler of rum or a glass of porter this morning. I am as sober as you sir. (McLean said this
solemnly, but there were some sniggers in the crowded court room. Cooper looked around sternly, but
could not identity where this was occurring.)
Cooper: Do you speak English at home?
McLean: I could speak English before I came here from Argyleshire on the Navarino in ’37.
POLICE EVIDENCE (sergeant-major Henry Alford)
Smith :
Alford :
Smith :
Alford :

Your name and position?
I am Henry Alford, sergeant-major of police stationed in Adelaide.
What happened in the early hours of the 19th last? You may refer to your notes.
After McLean gave notice, myself, Constable Isaac Dewson and Corporal Hall left the Police Office at three
o'clock to proceeded to the prisoner's house.
I knocked some time before the door was opened by Spearman. I asked at first how he had been kept so
long at the door – a full five minutes.
Spearman's wife said it was a lie, for she had heard him coming
I asked him who had been in his house during the evening. He said no one, only some bullock drivers. His
wife called out that Mr McLean had been there.
I told him I must take him into custody on suspicion of having robbed McLean of £76. I cautioned him to be
careful what he said, as it might be used in evidence against him.
I said that I must search his place and he made no objection to the search. He took me into the bedroom to
show what money he had. It was a box of silver and two notes. He said there was no more in the place.
I said that I wanted to do a further search of the place in the daylight. He replied "Very well, when you like".
I left Corporal Hall in charge, and proceeded to the up the road.
I saw the marks on the ground where a dray had turned around – this was near the top of the hill.
I picked up the cap (produced)
I took the short cut back down the hill from the spot where the dray turned around, to the Mountain Hut. It
took less than 10 minutes. It might have taken just 3 or 5 minutes if I rushed.
On returning to the inn, I then searched the premises.
Mrs Spearman was in her night dress and she asked me to let her retire to change her dress, to which I
assented. I was surprised that she came back almost immediately from her bedroom, having only put her
stockings and shoes on.
She said that she thought she had better remain in my sight.
Mrs Spearman said she had "planted the swag".
I instructed Corporal Hall to search with Mrs Spearman. He took her into a back room, and soon called me
in. I saw a roll of notes on the table. In the course of searching the boxes I found a gown which the prisoner
said his wife had worn the day of the before – the day of the robbery. In it were three pound notes and
some silver, also a box with a bag of silver, a £1 and a £5 note.
I told Mrs Spearman that I must search her, so that if she had anything she had better give it up ; She was
loose dressed, apparently in a gown thrown over her night dress. She took the notes out of her left breast.
She produced twenty-two one-pound notes, and two sovereigns. She said she had been to town the day
before and had the notes with her and she had taken them into the house.
I told Spearman to come and see them counted. On their being counted, the prisoner said he was satisfied
about the number.
Smith : Money placed on the table with a – calico bag. Is this what you found?
Alford : Yes.
I said I must take the money for the Court and then Mrs Spearman made a snatch at the notes.
I took Matthew Violet in charge on account of the contradictory statements he made and from an idea that
he somewhat answered Holloway's description of the man who attacked him.
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EVIDENCE OF ROBERT PEAKE, labourer, of Mount Barker
Peake: I was at the 'Mountain Hut' about half-past eight o'clock on the evening of Friday 18th last.
Spearman and five or six men were at the ' Mountain Hut.' I did not know any person there but Spearman.
I saw McLean when he first came there. He stopped about twenty minutes. I saw McLean after he was in
his dray going away.
I did not notice whether McLean was drunk or sober.
Spearman was in when McLean went away but he went out about twenty minutes after McLean left - he
went into the main road.
Spearman was not there at about half-past nine.
Elliott remained in the room about twenty minutes after Spearman went out; did not see him again that
night. Ellliott went out to go to bed ; Elliott was still sitting in the room.)
McLean left about twenty minutes after Peake arrived there
I heard Mr Elliot called by his name about half-past nine o'clock. Mrs Spearman called him by his name.
Elliot was rather tipsy, and could not walk in a straight line if put to it.
Elliot was in the house when witness went to bed.
Spearman went out about ten minutes before this.
Peake said he himself was sober.
The man Violet was at home about his work when Spearman was absent.
Spearman made no observation when he went out.
Spearman left the house about twenty-five minutes after McLean left.
Peake saw him at the kitchen immediately before he went away.
No person went out of the room with Spearman, and no one left about the same time.
Elliot was then sitting close to Peake but could not say whether Elliot saw Spearman go out.
He stopped about twenty minutes in the room after Spearman left.
He had not then come back.
Elliot was sitting by Peake all that time.
Peake was at supper from the time Spearman left the house until Peake went to bed.
Spearman did not sup with witness.
Judging by the time it would take a person to take his supper, it was about twenty-five minutes from the
time Spearman went out to the time Peake went to bed, and Spearman had not then returned.
Peake could not say whether Spearman was in one of the other rooms.
He went to bed twenty minutes after Spearman left.
Elliot was then sitting down on the form outside the door.
EVIDENCE OF JOSEPH TEACKLE
Fisher: Name, occupation and residence?
Teackle: I am Joseph Teackle, a bullocky from Hindmarsh – if ever I am home (the crowd laughs)
Fisher: What occurred on the Glen Osmond Road on Friday 18th February
Teackle: I was coming down to Adelaide with a load of 45 foot timbers with my 20-bullock team. Just before the toll
bar, the track is narrow as it twists down to the creek. It follows the creek for about 20 yards with scrub of
each side before crossing and going up the other side. I saw a smaller bullock team suddenly coming around
the corner from the other side. I could see that it was going to be difficult to pass each other.
I yelled out “Give me more room.”
Instead of moving right over, the other bullocky yelled back, “Use your eyes, you have plenty of room”
But it was too late, the drays almost banged into each other and my front runners went into the edge of the
creek. I was worried my dray was beginning to angle and the timber was looking as though it might roll off.
I shouted “Oh no, I’m in the creek.”
The other bullocky shouted back, “Go on or l'll give it to you”.
It sounded like he wanted a fight so I replied “Two can play at that”.
And at this, the bullocky’s master clambered down and was reeling about. They both seemed drunk and
spoiling for trouble.
But then the master shouted to his man, “Don’t pay attention to those fools – go on.”
We then squeezed past and were both on our way.
Fisher: Who was this bullocky and master?
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Teackle (pointing to Holloway and McLean): They are here in the court. I know McLean because we came out on the
Navarino together.EVIDENCE OF GILBERT JAMES ELLIOTT, gentleman
Fraser:
Elliott:
Fraser:
Elliott:

Name?
Gilbert James Elliott
What can you tell the court about the 18th last.
I was riding up the Glen Osmond road and saw Mrs Spearman in a spring-cart arriving at her own house. Mr
Spearman was standing at his door. She said to Spearman that she had bought things in town and he must
repay her. He gave her two notes, and then another, but I did not hear him say it was all the money he had
in the house.
I went into the 'Mountain Hut'. It was sundown.
I remained between three and four hours.
I noticed McLean there from some remark made by Mr Wilson about his being a man of property. I did not
know when McLean left the house.
I was trying to deal with Spearman about a horse. I was chiefly talking to Mr Spearman all the time
Spearman was there when I got there and he there when I came away. He was not absent from my sight
more than ten minutes all the time. I never missed him at all and I can swear that he was not absent.
Fraser: I do not recollect seeing any fire-arms there.
CROSS EXAMINATION OF GILBERT JAMES ELLIOTT
Smith: Where were you seated at the Mountain Hut.
Elliott: At first, I stood at the bar about five minutes, and then went into the tap-room on the right hand of the bar.
The bar is between two rooms.
Smith: What were you drinking?
Elliott: I was perfectly sober when I went to the ‘Mountain Hut’. I was drinking whisky and water at the bar. I drank
about half-a-dozen glasses during the evening.
FINAL ADDRESS FOR THE PROSECUTION
The addresses by the prosecution and defence will have to be pruned down from the points listed on the next few
pages – down to about 4 minutes each.
Cooper : Now Mr Smith, we look to you for your summing up for the prosecution.
OPENING :
xxxxxx
REFRESH :
• Much has been presented before you over the past days and I refresh your memory of :-xxxxx
• Here there should be a summary of the main points – rather than hearing from lots of witnesses
RECOGNITION :
• The robber man has been clearly identified by McLean as the prisoner from the fact of the wind having blown
the black handkerchief off his face.
• The other man had nothing over his face.
• Mr Fisher wanted to confuse you as to the man who was masked with a black silk handkerchief, but the fact
was both were masked according to the account of each witness.
OPPORTUNITY :
• Evidence has been presented to prove that Spearman was out of the house when the robbery took place.
• Then the only evidence of an alibi attempted to be given was by Mr Gilbert Elliott, who had by his own
account drank six glasses of whisky and water. Why had not his learned friend endeavoured to show how
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Spearman had been employed during the time he was proved to be absent? That if he had not been
employed in this deed, it could easily have been shown what he was about.
BEHAVIOUR
• But the strongest circumstance against the prisoner was that of expressing no surprise at McLean's return
to his house after the robbery was committed, where he put up his bullocks. Spearman expressed no
surprise at his having turned back even taking into account McLean’s confusion in having on no hat.
MONEY :
• There were three five pound notes, and the rest were in one pound notes.
RELIABILITY :
• Mr Fisher would want you to take the bullock-driver's evidence rather than that of McLean. Now I think you
should take it quite otherwise, The evidence of the bullock driver on the part of the prisoner must be put
aside altogether on point of time.
• Mr Fisher will not doubt make something of any possible difference in the evidence of Mr McLean and Mr
Hallowell but I freely confess that I hardly recollected a case of alarm and assault in which two persons could
be found entirely to agree as to the material facts.
• I argued that the McLean, being a native of the Highlands of Scotland, must be allowed great latitude in the
construction of his language. McLean is an old Highlander, and also an old colonist. He did not appear to be
upon very conversant terms with the English language, which doubtless led his Worship to believe that he
was under the influence of drink. In answer to his Worship however he stated that he believed himself to
be perfectly sober, and further on in the examination it will be found that he stated he had only one nobbler
of rum to drink during the morning. However he appeared exceedingly eccentric, and gave his testimony in
a manner evidently more agreeable to the listeners than to the reporter.
MOTIVATION & CHARACTER :
• Mr Fisher will attempt to persuade you say that Mr Spearman was a man a good repute and had not reason
to rob McLean.
• Then not one witness was put into the box in favour of the prisoner's character, notwithstanding the
'respectability' talked of by my learned friend, and, the injury which his reputation would sustain by a charge
of this nature.
• Respecting the money which the prisoner had in the Bank, although it was a circumstance that certainly
weighed for him, yet it was by no means conclusive, and nothing was more common than to find people who
had means endeavouring to enhance them by the most unwarrantable acts.
FIREARMS :
• With respect to firearms, it made no matter whether they were found in the house.
CLOSING
• The circumstances taken with the main facts were such as to find the prisoner guilty upon.
FINAL ADDRESS FOR THE DEFENCE
Cooper : Mr Fisher, please, your address to the jury for the defence of Mr Spearman.
Fraser (addressing the jury/audience):
• Fisher (emphasizing the words ‘judgement’ and ‘evidence’) : I compliment you, the members of the jury, for
your well-known judgment. It is not necessary for me to warn you against any other impression than that
formed by the evidence you had just heard.
• There was not one tittle of evidence beyond that which would be forced by the most violent presumption
that Spearman could be the person who committed the robbery.
• Mr Smith, represents the high position of Advocate-General, but it does not follow, no matter how he might
wish to do his duty to the Crown, that he was warranted in making statements to the Jury which were not
supported by the facts. It was not justice to the accused, putting charity out of the question.
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You must, I am sure, not only stretch your imaginations but your consciences, if you found the prisoner guilty
on such evidence.
There were no circumstances which at all connected Spearman with the robbery.
On what evidence could you convict Mr Spearman?
An accidental puff of wind disclosing his visage for an instant. Isn’t it strange that McLean had not identified
him by voice, by dress, or by his general appearance, even though he was well known to him?
In fact, there was no testimony against the prisoner except that of McLean, who had been contradicted upon
every point on which he could be contradicted, by Hollowell, and the circumstances adduced by the Crown
to support his testimony, were altogether in favour of the prisoner.
You are being asked to accept Mr McLean’s word. But his reliability must be questioned. There are
contradictions and doubts about his sobriety.
McLean’s evidence differed on each retelling
So many contradictions in the evidence of the two key witnesses, McLean and Holloway.
The statement of Hollowell and McLean differed so much as to amount to a contradiction in all the material
points, but they agreed perfectly with respect to the immaterial.
Holloway did not hear the man say “deliver up”,' all he heard was McLean say, “I know you”.
Holloway heard nothing about the threat sworn to by McLean, of 'give up your money', or anything else. But
even if McLean had heard the voices, it was the strongest proof in favour of Spearman, that he did not
recognize his voice.
McLean must be under a mistake as to person.
At the time he only said to the bullock-driver 'Do you think it was Spearman?' and afterwards says, 'I think it
was, and I will swear to it; and today, he had performed his promise by so doing. That was important because
it was the first introduction of Spearman's name into the transaction.
How was it that McLean spoke not to the identity of the other man whose face was not covered?
Holloway said that only one man got into the dray, the other stood on the pole. McLean said two men got
into the dray. How could they find the prisoner at the bar guilty upon such contradictory testimony?
I must remind you of some key evidence presented in the previous days of this trial. Spearman had a
substantial balance of xxx pounds in his own bank account, and thus had no reason to rob anyone.
The case was that of the keeper of a public house who was well known to the prosecutor both by face and
voice, and who was the least likely person to commit such a piece of folly.
It has been shown that the prisoner did not know that McLean had one halfpenny, and yet you, the jury, are
being asked to believe that such a man could go and put his hand in his pocket and take out the money.
Spearman must have three hands, with one of which he took away the money and with the two others held
a pistol each.
How could he know in what pocket McLean had his money, for no other pocket was tried?
McLean did not expose the money at Spearman's, nor did he know he had a farthing about him by his own
He had stated he was sober. I can prove to the jury that McLean and his servant were in such a state that
neither of them knew what they were about. It was quite clear that McLean, at all events, was not in a state
which people liked to see an elderly man in. He did not know what were his previous habits, but it was
painfully certain he had indulged in intoxicating draughts that evening. Then, according to his own account,
he travelled half-an hour without knowing his cap was off. Was that like a sober man? They were not to
suppose that his cap was knocked off during the robbery, for if it had been so it would have been in the dray;
for it could not fall through the tarpaulin in the bottom. Was not the inference the more reasonable that
McLean was staggering drunk after he got out of the dray, and lost it in that way?
McLean and his man almost came to blows with the bullocky Teackle along the track before the Mountain
Hut. This shows that they were drunk that evening. McLean remembers nothing of this incident. Yet we
have the evidence of Teackle that McLean had run his dray up against the other.
Which of them was entitled to believe ? The bullock driver was. [Counsel here commented on the evidence
of the prosecutor and his servant.) Looking at the state of confusion in which the prosecutor must have been
with four pistols to his head, was it likely that his vision could be so perfect as to recognize Spearman more
than any other man.
How could you, upon such evidence, convict him? Under the whole circumstances the Jury would see that
it is impossible that Spearman could be the robber.

MOTIVATION & CHARACTER :
• The prisoner had conducted his house for a period of two years in a most creditable manner.
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Acts of the kind he is now accused of were usually the result of misery or of vice and the prisoner could not
be held to have been actuated by either.
It makes my feelings boil to see a man like the prisoner, placed at the dock for such a length of time, to
answer a charge supported by such flimsy evidence. It was a charge which not merely would destroy the
man's prospects in life, but even though he is innocent, would fix a stain upon his character.
Could they believe that the prisoner, who had entertained but a few moments before the prosecutor as his
guest when he had plenty of money at his bankers, could be guilty of such a diabolical offence?
Were it not for the sake of the future character of the prisoner, I would confidently leave the case here,
certain of an acquittal. But I must proceed.
Not only that the prisoner had plenty of money, but that he had paid a deposit of £20 to Mr Elder, and had
given a guarantee to pay the remainder of the passage money of an aged mother, and several of his sisters
to this colony. Were those the feelings that would actuate the breast of a highwayman?
Taken with the moral improbability of such a person committing such an act, I have also shown that both
McLean and his bullock driver were drunk upon the night in question.

OPPORTUNITY :
• Another noticable circumstance was that the person who had said that Spearman left the house had not
stated that others left the house before or after him.
• Then it was proved that Spearman had gone out of the front door in the most public manner, and because
he happened to do so they were bound to draw the monsterous inference that he had become a highway
robber.
• But they were bound to believe that the money was abstracted from McLean's breast pocket, and that it was
done without tearing the coat or wrenching off a button.
MONEY
• It was impossible in almost every instance to identify money when it was in notes, and he would not attempt
it in this case.
• A remarkable circumstance was that £22 found upon the prisoner's wife would just make one-third of the
amount of the spoil.
• There was however one item of additional evidence which we may just mention. The £22 found upon Mrs
Spearman were wrapped up in a small piece of dirty-white calico ; and by an unfortunate question put to Mr
Malcolm, by Mr Fisher, on cross-examination it appeared that when McLean left the 'Black Bull ' he tied his
money up in a piece of calico similar in texture and colour to that produced, but about four times larger.
• Then the Advocate General would have them believe the £22 found was the third of the sum lost. They would
find that the sum found upon Mrs Spearman was accompanied by two sovereigns, and showed clearly that
they could not be a portion of McLean's money. Then there was no attempt made to trace the notes as
having been in McLean's possession. The number of the notes or one of them could surely have been given
by the Bank who paid them over to Malcolm's barman. It was the duty of the Crown to do so.
• Mr Fisher took an objection to the indictment, inasmuch as the several sums of £5 2s and £1 were not
mentioned to be ' respectively secured,' as promissory notes for the payment of money. His Honor was
inclined to think the indictment would do Mr Fisher had another objection.
• But he would contend that it was most probable he lost no money at all.
MRS SPEARMAN
• Another novel fact was that Mrs Spearman, who was in her night dress, asked the Policeman to let her retire
to change her dress, to which he assented, and yet she came back almost immediately from her bedroom,
having only put her stockings and shoes on, telling that she thought she had better remain in the constable's
sight. Was she sincere, as she was not in custody, and if not what was her object in retiring.
• Mr Smith had adverted to an expression which had been made about Mrs Spearman saying she had 'planted
the swag'. Mr Smith only relied upon this as one circumstance connected with the offence. That was done
for the purpose of influencing the minds of the jury against the prisoner, and was not supported by a tittle
of evidence. It was a pure invention of the learned Advocate's. But supposing it to be correct that she had
said so, was it natural that she should make use of such expression except in jest? If she had really done so
would she have said so? It was monsterous to inter otherwise.
• Again, although every opportunity was afforded Mrs Spearman for making away with any suspicious
property, it was proved she had not attempted to go out of the room where the prisoner was. Had she not
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plenty of time and opportunity to make away with the money, and would she not have done so it she knew
it to have been taken from the prosecutor?
FIREARMS :
• No firearms were found in the house, and I have shown that no firearms ever were there.
OTHERS :
• Upon that night there were two or three strange men about the road, who ventured into a place where men
had never been seen before.
• There was no allegation that other parties were concerned in the robbery; and it had been proved that other
parties were present. His Honor did not think it a variance, and no prejudice could result to the prisoner
from the fact.
• I still contend that there should be a special averment that the prisoner did commit the offence with others
even though His Honor overruled the objection.

FINAL DIRECTIONS TO THE JURY
Cooper (to the audience as the jury) :
• I observe at the outset that the whole question was whether you believe McLean or not. If you do, you they
must convict the prisoner. But if you do not believe McLean, you must acquit Spearman.
• There was a difference in the evidence given by McLean before the Magistrate and that given here today;
and also a difference between his evidence and that of Holliwell. But they had heard all, and it was their
province to say if they considered such material.
• Although the learned Advocate could not turn round and say that his witness could not be believed in some
respects, still it was their peculiar province to judge of the credence to be attached to any evidence they had
heard. He could not tell them that the evidence of McLean was worthy of as much belief as if it were
uncontradicted in some respects by the other principal witness who was present.
• But there were so many facts and circumstances connected with the case to be considered before arriving
at either of these conclusions that he would not be doing his duty if he gave a mere summary.
• His Honor here went through the whole of the evidence with great minuteness.
• It was a most remarkable circumstance that three men would go out to commit a highway robbery and
neither have a hat on.
• It was very extraordinary when Holliwell made a resistance and struck one of the men with his whip that not
one word was spoke.
• Some stress appeared to be laid by the Advocate-General, Mr Smith, upon the fact of the money having been
found upon Mrs Spearman in a piece of rag, but I do not attach much importance to it.
• So far as Mrs Spearman's having retrained in the presence of the Policeman Dewson, when she could have
acted otherwise, was a circumstance in favour of the prisoner.
• It would be important in the prisoner's favour likewise that no firearms were found by the Police.
• One peculiar feature in the case was this, what had become of all the six or seven persons who were at
Spearman's at supper? And they heard nothing of who were the persons that accompanied the prisoner, if
he had committed the robbery. How could Spearman concert with these people.
• How was he to know that McLean had money? But the man's habits might have betrayed him.
• The other singular circumstance was that of McLean's putting up the dray at Spearman's and not mentioning
the cause of his return, and yet neither Spearman nor his wife questioning him upon it.
• But after all the real question, and before which all these circumstances vanished, was, whether they
believed the evidence of McLean when he swore that Spearman was the man.
SPEARMAN’S LAST DESPERATE PITCH
Cooper: The jury must remove to your room for a short time, while I address the prisoner.
Cooper (to the audience): You must pay no head to the next short time.
McLean (walking toward the bench): What of my 76 pounds? I have been deprived my living.

G85 - Highway robbery of Donald by Robert Spearman in 1848 - Page

90 of 93

Cooper: I can make no order on this subject. I really cannot tell to whom it belongs. There was no proof that the
money was yours. The Police had better keep custody of it for the present. The best way would be for you
to petition the Government.
McLean resumes his seat, somewhat confused.
Cooper (to Spearman): Now, what have to you say why the judgment of the Court should not be pronounced upon
you?
Spearman (holding some notes): I must comment on the evidence…
Cooper (interrupting): No matter how much you want it, I cannot allow you now to make any comments on the
evidence. Your good counsel Mr Fisher has presented your complete case in his final remarks to the jury.
The time for new evidence is past.
At this, Spearman stood up and rushed across to the bench and thrust a letter at Cooper and shouted “Read this!”.
The judge looked a bit taken aback and at the same time, the policemen ran forward and grabbed Spearman from
behind and forced him back to his seat.
Cooper (to policeman): Thank you Sgt Major Alford.
Cooper (to Fisher): Now Mr Fisher, you must see that your client respects the court procedures. (Fisher looks
embarrassed and perplexed)
Cooper (gathering his composure, quickly looked at the letter
Cooper: Mr Fisher, what do you know of this? (Holding up the letter)
Fisher: I, I know nothing of this, Your Honor.
Spearman: I am innocent and a great injustice is being done.
I can prove it. McLean could not identify me. As I was leaving court the other day, McLean ran up against
me without knowing who I was. Even after all these days in court, McLean did not recognise me. Was he
short sighted, or confused by liquor, I do not know, but how could he convict me on the puff of wind?
Cooper: No, No Mr Spearman. I cannot not pay attention to such observations now. Your case is closed. It is just up
to the jury to decide presently.
Cooper: But I look at this letter – your petition. The handwriting of these documents and the manner in which the
language is couched are sufficient to convince me that you, Mr Spearman, are a person who has received a
very good education. This makes me feel the more to see such a person placed in his present position, who
might have lived to turn his abilities to better account. But it was quite out of my power to attend to this
petition at this late stage.
Spearman: I did not do this thing. The time will come when this will be shown to be the case. Except for a few
attendant circumstances that seemed to throw suspicion on my case, there was no evidence of my guilt. I
could show any court that it was quite impossible for me to be that robber.
Cooper: Any hope for few evidence or mitigation of sentence, must be by petitioning the Governor, and representing
any favourable circumstances which you might want to weigh in your favour. I am certain that his Excellency
would pay the very greatest attention to you, and give the matter his most earnest consideration.
Cooper: So, what if the jury finds you guilty? It would be a robbery and most violent assault with intent to commit
murder. This was an offence formerly punishable by the most extreme penalty of the law, and one to which
a heavy penalty was still applied. It was an offence against the commission of which people should be
warned, because it was not only committed with violence, but might lead to the taking away of life; for there
was but a small step between the two and it was difficult for a person with fire arms in his hand to exercise
such command over himself that he might not be tempted to commit the crime of murder.
Cooper: Although the crime was one of the most serious character, and merited the highest measure of punishment
short of death, yet I would pass the lowest sentence which lies in my power. A man, if so convicted, ought
not to remain here in this colony and should be taken out of the colony. That would mean fifteen years'
transportation.
Spearman: No! No, it must not be. Please give me death rather than any time in Van Dieman’s Land. I would prefer
the quick suffering of death. Not to be banished for such a period.
Cooper: Lets await the jury, to see what they decide first.
Spearman was facing the judge for sentencing. Cooper invited Spearman, “Now, you may say why the judgement of
the Court should not be pronounced upon you”.
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ALTERNATIVE VERSION
Spearman stood up in the dock, and looked intently at Judge Cooper before handing a letter to the guarding police
next to the dock and indicated that he want the letter to be taken to the Judge. He was holding some other notes in
his hand. He vehemently protested his innocence, pleading, slowly, in a clear voice, “I am innocent, as circumstances
before long would show. Except a few attendant circumstances that seemed to throw suspicion on my case, there
was no evidence of my guilt. I can show your Honor that it was quite impossible that I am the guilty person. I was
accused on the word of Mr McLean. He said it was me he recognized on the road, but this is no proof. With McLean’s
nearness of sight, he could not identify me last week when we almost ran up against each other upon leaving the
Court-house as I was being taken back to the gaol. He did not know who I was. I can ………. “
Cooper cut Spearman short, “Sit down. Although you may wish, I cannot allow you now to make any such remarks.
You cannot comment on the evidence. Besides, you have already done so in a letter you have addressed to me.”
Cooper (he picked up the letter and looked at it for a while): “The handwriting and the manner in which the language
is couched are sufficient to convince me that you are a person who has received a very good education. This makes
me regret the necessity of passing a severe sentence on you who could have turned your talents to better account.
But it is quite out of my power to attend to this petition”. (Pushing the letter aside with a flourish).
Cooper: In proceeding to pass sentence, I cannot pay attention to such observations now. You have been tried and
found guilty by a jury of his country, and the time for such comments has gone past. You have been found guilty of a
robbery and most violent assault with intent to commit murder. This was an offence formerly punishable by the most
extreme penalty of the law, and one to which a heavy penalty was still applied. It was an offence against the
commission of which people should be warned, because it was not only committed with violence, but might lead to
the taking away of life; for there was but a small step between the two and it was difficult for a person with fire arms
in his hand to exercise such command over himself that he might not be tempted to commit the crime of murder.
Cooper: “Now stand up. (Cooper paused, and then looked fixedly at Spearman) “I sentence you, Robert Spearman,
to 15 years transportation in Van Dieman’s Land.”
Spearman exploded: “Your honor, I’d sooner be sentenced to death rather than suffer being banished to
transportation. And I am innocent.”
Cooper interrupted coldly, “You will have every opportunity to show this. You can apply to his Excellency during the
interval that would be afforded you.”

VERDICT
Cooper (to the ’Jury’): I notice it is now half-past eleven o'clock. We have a choice of adjourning overnight and then
returning tomorrow morning for your deliberations. Or you may retire to your room now, even at this late
hour, to begin considering your verdict. ….
He pauses, then continues regardless of any response from the audience.
• Oh, I see that you want to go ahead now.
He looks at his fob watch and writes something on his notes.
• Then I record that the jury commenced their deliberations at thirty-eight-minutes-past-eleven.
Cooper, Smith & Fisher come together to the centre of the stage, with their back to the audience. They appear to be
in an animated conversation which the audience cannot hear. This is to indicate a passage of time. They then resume
their seats
• Have you considered your verdict? (not requiring a response from the audience)
• Those who say that Spearman is guilty as charged, raise your right hand – remember that you can only vote
once (nervous laugh)
Fisher and Smith count the hands, write a number on their own note papers, then confer with each other, over-acting
this process, then agree on the number. Then both come to Cooper’s bench and give him a number, without revealing
this to the audience.
• Now, those who say Spearman is not guilty, raise your right hand.
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Fisher and Smith go through the process again.
Cooper looks closely at the pieces of paper. He takes his time before looking up at the audience and then at Spearman.
• Please stand (speaking to Spearman)
• I declare the you Robert Spearman, are …… (guilty or not-guilty)
IF GUILTY
Spearman: No! No! I did not do this!. You must not send me away.
Turning to Cooper, Spearman says slowly and with bitterness: Thank you for all the trouble you have taken, and good
advice you have given. I hope you will not be hanged until we have the pleasure of meeting again.
IF NOT GUILTY
Spearman: This is rough justice on me. I have been in this stinking prison for six weeks with no evidence against me.
I have been humiliated and my name has been blacked..
• As Mr Fisher had said, his feelings boil to see me placed at the dock for such a length of time, to answer a
charge supported by such flimsy evidence. It was a charge which not merely would destroy my prospects in
life, but even though I am innocent, I now have would a stain fixed upon my character.
But still, I will have to be satisfied with rough justice rather than no justice at all. For this I thank the jury, Mr
Fisher and Your Honor. But no thanks to Mr McLean.
CLOSE
Cooper then comes to front of stage and first of all looks down to the floor and remains quiet for about 10 seconds
as though he is in deep thought (to indicate a change of scene and passage of time).
Cooper: I thank the jury, and congratulate you on reaching your verdict so a quickly ( a touch of sarcasm).
He slowly takes off his wig and now takes on the role of narrator to wrap things up.
• In fact, after Spearman was found guilty and sentenced to 15 years in Van Dieman’s Land, he took things into
his own hands. He unsuccessfully planned to escape from his boat on the way to Van Dieman’s Land. A few
weeks after being placed in the penal colony, he escaped by hiding under timber on the same ship which had
brought him there. And little did they know it, but the police who had escorted him out were passengers on
the same ship which provided his getaway back to the mainland. Some days later, he sneeked back behind
the Mountain Hut, looking for something. At the Mountain Hut, he calmly walked past two troupers who
were looking for him, but who did not recognise him. It is thought that he went to Melbourne and Sydney
and ended up in the Californian gold rush where he operated a ferry boat. There is a rumour that finally he
was lynched in Sacrimento.
• As for McLean, it looks like he never got his 76 pounds back so the family have continued to speculate about
what might have been.
The cast come forward for their bows.

..ooOOoo..
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